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OFFICE OF 
CLIMATE,LICENSING 
& RESOURCE USE 

ADDENDUM TO REPORT OF THE TECHNICAL 
COMMITTEE ON OBJECTIONS TO LICENCE 

CONDITIONS 

TO: Directors  

FROM: Technical Committee 
Environmental 
Licensing 
Programme  

DATE: 3 December 2015 

RE: 
Objection to Proposed Determination for Murphy 
Environmental Hollywood Limited, IEL Reg.: 
W0129-03. 

 

The Board of the Agency considered the following documentation on 7th July 2015 
(Board Meeting Number 816) with respect to the Proposed Determination for Murphy 
Environmental Hollywood Limited, IEL Reg. W0129-03:  Proposed Determination 
issued on 25 June 2014; 1 First-Party objection; and the Report and 
recommendations of the Technical Committee, Office of Climate, Licensing, Research 
and Resource Use, dated 30th June 2015. 

The Board requested the Technical Committee (TC) to prepare an addendum report 
to the Technical Committee Report on the applicant’s objections regarding financial 
position and fit and proper person status. In this regard the TC requested Deloitte 
Ireland1 to update its Report for Environmental Protection Agency reviewing the 
financial position of Murphy Environmental Hollywood Ltd dated May 2014.  

This report is an addendum to the TC report of 30th June 2015. 

Objections regarding financial position and fit and proper person status 

The applicant’s objection on this matter takes in three points in the Agency’s 
assessment for the PD.  

1. The applicant objected to Reason 7 in the Inspector’s Report recommending 
a refusal of the licence application. Reason 7 stated “The applicant has not 
demonstrated an ability to meet the financial commitments or liabilities (e.g., 
calculated cost for the CRAMP and ELRA2) that will be entered into or 
incurred in carrying on the activity to which the application relates”. 

The applicant stated that it considers its proposal for financial provision (FP) 
included in its licence application to be a robust approach to ensuring that FP 
requirements are fully in place, in a timely fashion, in advance of 
CRAMP/ELRA liabilities arising. The applicant did not propose anything 

                                                 
1
 Deloitte Ireland is a member of Deloitte Touche Tohmatsu Limited. 

2
 CRAMP: Closure Restoration and Aftercare Management Plan; ELRA: Environmental Liabilities 

Risk Assessment; FP: Financial Provision. 
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different in its objection. The proposal presented by the applicant in their 
licence review application was to condition the requirement for financial 
provision in the licence, where the licensee would have to put in place the FP 
prior to the commencement of construction activities related to the proposed 
development.  

The applicant states that the majority of the FP liability arises only upon the 
commencement of waste acceptance, so it considers the proposal to put FP in 
place at the construction stage to be a ‘worst-case’ scenario.  

The applicant considers its proposal mirrors the standard licensing 
requirements for specified engineering works where the licensee is obliged to 
obtain Agency approval for various stages of landfill construction works 
related to the proposed development. In particular, for the FP proposals, the 
applicant would have to prove that the calculated FP sum is in place, for each 
phase of works, prior to seeking consent from the Agency to proceed with 
that phase of works.  

Technical Committee’s Evaluation:   

The objection does not propose anything different with regards to financial 
provision or provide any new information to support the proposal included in 
the licence review application. The TC considers the matter was suitably 
addressed in the inspectors report dated 12th June 2014, which was 
considered by the Board of the Agency prior to issuing the Proposed 
Determination. 

The TC therefore agrees with the inspector, and finds that the applicant has 
still not provided particulars that would be sufficient to establish its ability to 
meet the financial commitments or liabilities arising under the ELRA and 
CRAMP that would be entered into or incurred by it in carrying on, or in 
consequence of ceasing to carry on, the proposed activity. 

Accordingly the TC is not satisfied that the applicant would be in a position to 
meet the financial commitments or liabilities that would be entered into or 
incurred in carrying on, or ceasing to carry on, the proposed activity nor has 
it made such financial provision as would be adequate to discharge those 
liabilities. The TC is therefore not satisfied that the applicant would be a fit 
and proper person to hold a licence. 

Recommendation:  No change. 

 

2. The applicant objected to the comments on page 19 (Section 4.13) of 
Deloitte and Touche’s report for the Agency reviewing the financial position of 
MEHL, i.e., “If the estimates are correct the levy could generate sufficient 
cash to meet the cash based element of the CRAMP provision. However, we 
consider that regular reporting to the Agency would be required to ensure the 
income is meeting the estimates.” 

The applicant considers this matter can be addressed by a licence condition 
and notes the frequency for reviewing and reporting CRAMP (every three 
years), FP (annually) and aftercare reporting in the aftercare phase of CRAMP 
(annually) included in the applicant’s proposal for CRAMP and ELRA. 

Technical Committee’s Evaluation:   
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As noted above, the objection does not propose anything different with 
regards to financial provision or provide significant additional information to 
support the proposal included in the licence review application. The TC 
considers the matter was suitably addressed at licensing stage and reiterates 
its conclusion at paragraph 1 above. 

Recommendation:  No change. 

 

3. The applicant objected to reference in the Inspector’s Report to the 
preliminary examination of the financial provision proposals by the Agency’s 
legal services team who stated: 

(i) “Insurance, in respect of ELRA, is not normally accepted by the 
Agency as an adequate means of covering unexpected incident costs. 

(ii) A bond is proposed to cover the entire CRAMP costs. A cash deposit 
will gradually displace the value of the bond. The cash deposit is 
proposed to be funded by means of a levy on each tonne of waste 
accepted at the installation. This funding model is not normally 
accepted by the Agency. Instead, a schedule of deposit of fixed cash 
amounts is preferred.” 

The applicant states that the approach proposed was based on Agency 
guidance in force at the time of writing, i.e., EPA (2014) Guidance on 
Assessing and Costing Environmental Liabilities. The applicant also states 
that, in their CRAMP/ELRA report, they noted the intention of the Agency to 
issue new guidance on financial provision but considered they proposed a 
‘robust FP mechanism’ which would be ‘subject to the agreement of the 
Agency in terms of specifics surrounding legal/contractual details’. 

The applicant notes that the FP guidance was still outstanding at the time of 
making their objection. The applicant argues that, in the absence of 
published EPA guidance on FP, the FP model proposed by the applicant and 
put forward in the CRAMP/ELRA report is a robust approach to achieving FP 
objectives.  In particular, the applicant contests that, ‘in the absence of 
published EPA guidance on the matter, licence applicants may be unfairly 
assessed in terms of proposals advanced as part of the licence application 
process.’ 

Technical Committee’s Evaluation:   

While financial provision is referred to in EPA (2014) Guidance on Assessing 
and Costing Environmental Liabilities; the document does not provide 
guidance on making financial provision, and this was noted in this guidance 
document. While new FP guidance was in the pipeline (and has subsequently 
been published September 2015) there was FP guidance in the 2006 version 
of the guidance, Guidance on Environmental Liability Risk Assessment, 
Residuals Management Plans and Financial Provision (EPA, 2006), which was 
applicable at the time of application. 

If the TC was recommending grant of a licence, and if the proposal received 
was sufficiently detailed in other respects, it might consider it appropriate to 
request that the applicant submit a proposal based on the 2015 Guidance. 
However, as it is recommending refusal of a licence for other reasons, it has 
not considered it appropriate to do so. 
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As noted above, the objection does not propose anything different with 
regards to financial provision or provide any significant additional information 
to support its existing proposal. The TC considers the matter was suitably 
addressed at licensing stage and reiterates its conclusion at paragraph 1 
above. 

Recommendation:  No change. 

 

4. The applicant also submitted a report from Smith & Williamson Holdings 
Limited (an accounting and consulting firm) to provide the following: 

(i) an opinion as to whether MEHL has the ability to meet the calculated 
financial commitments and liabilities taking into account known and 
potential liabilities from other sources that might impact on the ability of 
the applicant to so meet its commitments and liabilities. 

(ii) an opinion (with rationale) as to whether MEHL can be deemed fit and 
proper person for the purpose of Section 83(5)(xi) of the EPA Act 1992, 
as amended. 

Smith & Williamson stated the following: 

Murphy Concrete Manufacturing Limited (MCM) began quarrying at the Hollywood 
site in 1975. In 2003, Murphy Environmental was established as a trading division of 
MCM, to serve as the waste management division of the company. MEHL was 
established on 1st October 2008 as a separate legal entity in the form of a limited 
company and the Agency accepted the transfer of waste licence (W0129-02) from 
MCM to MEHL at this time. 

Smith & Williamson identified that the work carried out by them comprised a 
financial review on behalf of MEHL. The work included a review of the company’s 
financial statements for the years ending 31st March 2011, 2012 and 2013. The work 
also included a review of the Deloitte and Touche report carried out on behalf of the 
Agency in regard to the financial position of MEHL, valuation reports prepared by 
Lisney in 2008 and 2009, and correspondence between the Agency and MEHL’s 
environmental consultants in relation to information concerning CRAMP, ELRA and 
financial provision. 

Findings and observations in the Smith and Williamson report included: 

a) The company has reported losses of €562,012 in 2013 and €603,434 in 2012. 
The report states the retained losses mainly arise from interest costs and 
depreciation in 2013. The report states that the company’s EBITDA (earnings 
before interest, tax, depreciation and amortisation) has improved 
considerably in 2013 from 2012 (reducing from €316,328 to €126,790). The 
report also states that the construction sector has been through the worst 
recession in the sector in living memory and that this has had a significant 
impact on the results of the company in recent years. 

b) The company’s borrowings were transferred to NAMA in 2011. The company’s 
operations have continued to be financed by its financiers throughout this 
period. The financiers have supported the company in its licence application 
process and have funded the costs of the application. 

c) The net assets of the company amount to €8.15m as of 31st March 2013 
(€8.72m in 2012). The report also states that a positive decision in regard to 
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the licence application would allow MEHL to further develop its business plan 
to secure the necessary investment to develop this project. 

d) All of the company’s finance facilities are on demand facilities – the report 
states this is not unusual for borrowings in NAMA.  The financiers have 
enabled the company to continue to trade and have been financing the costs 
incurred and trading losses of the company since 2011. MEHL has the 
financier’s support and approval of its business plan. The report also states 
that, if the licence is granted, it is envisaged that the asset value of MEHL will 
increase significantly and enable the project to be financed to the next stage. 

e) MCM has provided a guarantee in relation to the bank borrowings of MEHL. 
The report also states that because the company’s financiers continue to 
support MEHL, this guarantee is not relevant at this juncture. 

f) The audit reports attached to the recent financial statements of MEHL have 
been disclaimed, due to the limited evidence available regarding the value of 
land and buildings in the marketplace at that time and given the materiality 
of the figure in the financial statements. The valuations of tangible assets 
included in recent financial statements were completed by the company 
directors.  

Independent professional valuations have not been completed given the state 
of the construction market and the value of land in the ‘turbulent’ 
marketplace of the last 5 years. The last such valuation completed by Lisney 
on 30 November 2009 valued the lands and buildings at €25.5m, who 
previously valued the land at €52.5m in August 2008. The report states that 
at the time the land and buildings had the benefit of Waste licence Reg. No. 
W0129-02. The reports states the company has made significant progress 
since including obtaining planning permission from An Bord Pleanala for the 
proposal under consideration (IE licence application reg. no. W0129-03). 

The report notes the directors of the company have not sought an up to date 
valuation in recent financial statements because there was no functioning 
market place for such lands in recent years. The company’s financiers did not 
require up to date valuations to support the company’s business plan. 

g) The report notes the auditors included an emphasis of matter paragraph in 
their audit reports concerning the ability of the company to continue as a 
going concern and the adequacy of the disclosure made in ‘note 2’ of the 
financial statements. The auditors state in recent audit reports regarding the 
going concern: 

“This is dependent on the predictions within the cashflow projections being 
achieved, the directors would be successful in negotiating the necessary 
financial support and that the company would be successful in its licence 
application. These matters indicate the existence of a material uncertainty 
which may cast doubt about the company’s ability to continue as a going 
concern”. 

The report states the company’s financiers, to date, have been supportive of 
the company in seeking the licence application. The report also states that 
the directors are confident that they will be able to secure the necessary 
financial support to progress the development if they get a licence from the 
Agency for it. 

h) The report envisages that the asset values of MEHL will increase significantly 
if a licence is granted, and states that this will enable the company to secure 
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the necessary financing to bring the project to the next stage. The report 
states that the Agency can put financial conditioning in place prior to allowing 
the company to operate the facility in accordance with the licence granted. 

The report notes that MEHL submitted a report to the Agency in May 2014 
detailing the ELRA, CRAMP and financial provisions to be put in place for the 
proposed facility. MEHL proposed a cash based account funded by way of a 
levy and a bond to cover the CRAMP, where the levy proposed would 
generate sufficient cash to meet the cash based element of the CRAMP 
provision. 

The report notes that for the various stages of landfill construction works 
(“specified engineering works”) the licensee would be obliged to obtain 
Agency approval and proposes that the applicant would be required to 
provide that the calculated financial provision sum is in place, for each phase 
of works, prior to seeking consent from the Agency to proceed with the phase 
of works. This is put forward as a robust approach to ensuring that the 
financial provision requirements are fully in place in a timely fashion, in 
advance of potential CRAMP/ELRA liabilities arising. 

The Smith & Williamson report concludes by stating that if MEHL are granted a 
licence for the proposed development, “it is our view that the company would be 
able to secure the necessary financing to be able to meet the financial obligations it 
would have in relation to the conditions attaching to an EPA Waste licence and that 
MEHL can be deemed a fit and proper person for the purpose of Section 83(5) 
Subset 11 of the EPA Act 1992 as amended as it continues to be supported by its 
financiers during this process”.  

Technical Committee’s Evaluation: 

Given this objection raises financial arguments related to fit and proper person 
status, the TC sought professional advice from Deloitte Ireland who had provided 
advice to the Agency at the Proposed Determination stage of the licence application. 

The TC requested Deloitte to update its assessment of the financial position of MEHL 
and its ability to meet its obligations under Section 83(5)(xi) of the EPA Act 1992 as 
amended (see attached). 

Deloitte have updated their findings (report of 29 October 2015, see attached) based 
on the 2013 profit and loss account included in the Smith & Williamson report and 
the 2014 abridge accounts filed with the CRO (the previous assessment was based 
on 2011 and 2012 filed financial statements).  

Deloitte note that MEHL reported after tax losses in 2013 and 2014 of €0.56m and 
€0.93m respectively. Deloitte states they these losses continue to diminish the 
company’s ability to meet its obligations under Section 83(5) of the EPA Act as 
amended. Deloitte also noted that the net current liabilities of MEHL significantly 
deteriorated in the period to March 2014, to a negative of €10.4m. Deloitte stated 
that this appears to arise due to bank loans falling due within one year. 

Deloitte noted that no independent professional valuations were carried out for the 
purposes of the 2013 and 2014 audited accounts. Deloitte state that these should be 
completed to ensure the accounts accurately reflect the true value of assets. 

Deloitte noted that the company’s debt remains in NAMA and that no update has 
been provided on MEHL’s business plan or asset disposal strategy with NAMA.  
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Deloitte noted that the auditors disclaimed their opinion on the financial statements 
for 2013 and 2014 due to the absence of independent professional valuations of the 
company’s land and premises. 

In its previous assessment in May 2014 Deloitte stated that if MEHL is unable to 
obtain additional financial support or if the banks seek to recover the loans made to 
MEHL, there is a possibility the loan guarantee that MCM has given MEHL over its 
bank borrowings could be called upon. In particular Deloitte stated that MCM does 
not appear to have sufficient assets to satisfy the guarantee which is provided to 
MEHL. In its most recent assessment Deloitte makes no change to this position. 
Likewise Deloitte make no change to its assessment that the financial position of 
Seamus Murphy and Property Development Limited has no relevance to MEHL. 

Deloitte noted that the company’s financial position appeared to have weakened 
further since the previous assessment in 2014 due to the losses incurred in 2013 and 
2014. 

Deloitte also made the following comments on the Smith & Williamson report. 

a) No details are provided on the nature, stability, duration, or conditions of the 
support provided to the company from NAMA. Furthermore no information is 
provided on the company’s business plan with NAMA which in Deloitte’s 
experience should include details of asset realisation dates, directors’ 
realisation values, and steps for realisation of the Company’s assets. 

b) Deloitte noted that the NAMA debt is classified as falling due within one year 
in the 2014 accounts and can only conclude that the NAMA support is on a 
day-to-day basis with no commitment to the viability of the business even if a 
licence is granted.  

c) Deloitte state that in their opinion, no evidence, such as a business plan, 
funding proposal, or loan offer has been provided to support the conclusion 
included in the Smith & Williamson report that asset values would increase 
sufficiently on receipt of an EPA licence or that the Company could raise the 
necessary finance.  

In view of the above assessment by Deloitte, the TC concludes that the applicant still 
has not provided particulars that would be sufficient to establish its ability to meet 
the financial commitments or liabilities arising under the ELRA and CRAMP that would 
be entered into or incurred by it in carrying on, or in consequence of ceasing to carry 
on, the proposed activity. 

Accordingly the TC is not satisfied that the applicant would be in a position to meet 
the financial commitments or liabilities that would be entered into or incurred in 
carrying on, or ceasing to carry on, the proposed activity nor has it made such 
financial provision as would be adequate to discharge those liabilities. The TC is 
therefore not satisfied that the applicant would be a fit and proper person to hold a 
licence. 

 

The TC sees no reason to change the conclusion regarding MEHL’s fit and proper 
person status. 

Recommendation:  No change. 
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Signed 

     

John McEntagart 

for and on behalf of the Technical Committee 
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