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Thanking you Mr. Chairman, I plead with you to
indicate to the EPA the disaster this proposed landfill
would be on our environment
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Evidence to EPA Oral Hearing
For
Fingal Landfill Facility at Nevitt, Lusk

Waste Licence Proposed Decision

| live in Walshestown, Lusk Co Dublin which is adjacent to the proposed facility Ref WO 231-011, now
known as the Fingal Landfill at Nevitt Lusk.

My submission of evidence to this EPA Oral Hearing in relation to the above PD Proposed Decision.

| am relatively new to the area of Lusk . | moved here with my wife Bernadette and our two children,
Beverley, now aged 19 and Glen now aged 16.

Our reasons for the move to Walshestown was as follows:

To improve our quality of life and offer our children an opportunityéo live and appreciate life in a semi
Ne

§é

To prepare for the future in the form of a more signiﬁc@\g”é\;\operty investment as | am a self employed
Systems Technician for the last 20 years and in the & ,\'é\r years was unable to provide for a pension. So
we decided to trade up from our 3 bedroomed Qé?\ﬁiégetached house in Swords which was mortgage
free) and invest in a larger and more expensjﬁi&xgpeny by securing a fairly sizeable mortgage.

RS
RCY

rural setting.

6 September 2004 S
The 6 September 2004 is a memorable day for me for two reasons:

1. Theapplicant officially announced the proposed site for a massive dump which was to be the

Nevit.
2. This was the day we lifted the roof off the original cottage as part of the extension and

renovation project we undertook.

I would like to start by referring to the cross examination OF Mr Jack O’Sullivan this morning by Mr
Flanagan.

I noted that during one of Mr Flanagan’s questions to Mr O’Sullivan regarding the EIS — Mr Flanagan
stated that any new information presented by our group had nothing to do with the EIS.

Is is not the case that the PURPOSE of this hearing is to gather all information, old and new, and mainly
any new information is fundamentally relevant to the EIS and this proposal.
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1-also note whilst Mr Flanagan was cross examining another witness before today he was referring to
emissions and he stated that controlling emissions was easily achievable.

But, :today“we heard evidence from Ms s Perry Long that the smells at the Inagh facility are not being
controlled in accordance with that waste licence application and may | state for the record that certain
members of the same consultancy firm (RPS) were in fact involved with the application for the site at
Inagh,Co Clare.

Naming of the Site

Article 1 of the Planning Act states that all planning applications must contain the correct name of the
applicant and the correct details relevant to the application.

So as the applicant is in fact a planning authority why were there so many different titles descnbmgthe
site.. |

1 Title Tooman

The extent of Tooman located within the site was about 6 acres insfotal but yet it gained the title

Tooman it was also known as Site B, Site 6,and then the Finga&&%ndﬁll.
N
QO
Then it eventually was given the title of the Propose%ﬁggg Land Fill at Nevitt at Lusk.
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Refweazi-ol
- Biel of ouidence
My glw? mem/

Summary

1. National Campaigns
Race against waste and changing our ways were both national campaigns introduced
to encourage a change of thinking and a more responsible approach to waste
management. However while Fingal County Council invested heavily in both of these
campaigns they remained seriously lacking when it came to developing their new
waste management plans, and it appears they ignored the very campaigns they
promoted and continue to promote.
This does not represent international best practice.

Waste Hierarchy

The EU waste hierarchy of preferred options for waste disposal places landfill at the
very bottom of the scale, yet Fingal County Council choose landfill as their first
choice option.

This does not represent international best practice. N &

S
Unsustainable Option N é*\
‘A proposed plan for landfill with capacity fqﬁ’d})@ 11 million tons of mixed waste for a
period of 25-30 years in 2007 is certainl ‘demonstrating any consideration for the

obvious change in government pollcy\\o‘t" the palpable shift to the alternative options
currently available such as waste tg Qe?gy or embracing the waste hierarchy in its

proper order of preference for isposal.
This is certainly not internatig\mﬁ best practice.
§)
X
2. Waste Regulator. oo&(\

Ireland urgently needs a waste regulator as it is considered untenable that local

authorities are both market player in and regulator of the waste management industry
OF  asan area, which requires immediate attention.

As the EPA have made it abundantly clear that they do not have the powers of

enforcement required to apply the necessary penalties for breaches of environmental

law, this results in self regulation by the local authorities.

Self regulation does not work.

This is not international best practice.

Landfill Capacity

Fingal County Council have demonstrated the need for this landfill due to the
imminent closure of landfills at Arthurstown, Kill, Co.Kildare and Baleally, Lusk,
Co.Dublin. However the true situation is reflected in the lowering of landfill levies
due to the excess landfill capacity currently available in Dublin. The precautionary
principle is an EU statutory instrument, which seeks to guard against over
compensation of landfill capacity. Failure to have regard for this principle is failing
to apply international best practice.
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A 3

. A 30 year message.

The population of the four Dublin local authorities and the adjoining counties who's
waste will go to this landfill will amount to approximately half of the entire
population of Ireland, continuing to support landfill disposal until 2037. This is
completely at odds with all of the following;
e Race against waste (campaign)
Changing our ways (campaign)
The work of the European Environment agency
The revised waste framework directive
The expert panel for climate change
The intergovernmental panel on climate change
EU Recommendations to reduce the amount of waste going to landfill by 75% by
2000 geoe
e Placing Europe's biggest landfill on top of a perfectly good, functional aquifer
which sustains the horticultural industry in Fingal (currently 55-60%)
The precautionary principle-EU statutory mstrur@t
The proximity principle-EU statutory mst
The European court of justice who recentt led that Ireland broke EU law by
authorizing a landfill in Wicklow, deg% owing that dangerous pollutants
would contaminate the ground wat@r is is a replica case)
e The placing of the landfill belo&ét\hé water table
e Ignoring the advice of 5 senigr eé\nsultant Hydrogeologists and the Geological
Survey of Ireland over the ogl%lon of one person (namely) Mr. Shane Herlihy
(RPS) Hydrogeologist.
To disregard all of th%@% to fail to excersize International Best Practice.

. Waste is an Asset

The planning and licensing authorities urgently need to alter their vision on waste and
stop viewing it as a national burden, but rather as a national asset. They must seek to
recover the true value of waste in terms of energy recovery and electricity generation.
To continue to opt for an out of sight out of mind approach to waste disposal (landfill)
and to continue to destroy the environment while doing so, is synonymous with times
past when there were no alternatives. The only logical explanation one can find in a
plan such as this is financial exploitation in a market place where the local authorities
have the upper hand.

Viewing waste as an asset would be embracing international best practice.

5™ National Waste Summit / Policy Change - To9K

The 5™ national waste summit is takin ng place on the 27/28" November 2007 in Croke
Park, Dublin. If the EPA are to continue to grant licenses for independently
unchallenged proposals such as the Tooman / Nevitt landfill. What is the point of all
the major stakeholders in the waste management business converging on Croke Park
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to discuss the available alternatives, that presumably minister Gormley is seeking to
secure policy change on, in line with International Best Practice.

5. A Bitter Pill to Swallow
Due to successive failures on the part of policy makers and planning and licensing
authorities, Lusk is facing another 30 years of probably the worst burden any
community could have (landfill). Along with the choking by the Baleally landfill
gases, Lusk residents suffered the choking of broken promises by a council that has
failed them and failed them miserably. To this day the residents of Lusk have not
received brown bins from the local authority which might indicate an attempt by
Fingal County Council to remove organic waste from landfill. But yet they feel we
should accept Europe's Biggest Landfill.
This is not international best practice.

As a large agricultural region this community has always fended for itself, but not
only are we being expected to accept this landfill, but we are also expected to standby
and watch the destruction of a national food industry by the locating of this landfill on
our national resources and source of Public Water supply. One would not expect to
see such a catastrophe in Bogata in Columbia never mizpégNevitt The applicant failed
to provide an assessment of the vast horticultural md@%try or the full extent of the
aquifer below the site. O\* &

The EPA act of 1992 clearly states that reggaﬁ’&hould be had to any industry
potentially affected by a proposed landﬁ@@@@

Is this a breach of the EPA own rule»Q"q}

Questions for the EPA &Qﬁa‘r ZQ,M myg ﬁ M MWW% %QM

Why are the EPA and its inspector 6& listening to all the experts, Who have produced
sufficient evidence as to why th%%vm is not suitable for landfill?

S
Why are the EPA accepting tﬁé application for the proposed landfill and its supporting
EIS when there are numerous objections and submissions opposing it with extraordinarily
factual data indicating why the site is not suitable for landfill. The EPA are duty bound
to protect the environment. So why is it in their interest to grant a licence for a facility for
a 30-year period knowing fully that it will damage the environment. ?

For the EPA to have full regard to international best practice they urgently need to start
listening to the various panels of experts who have provided excellent factual data
indicating why this landfill must not be permitted to threaten an existing public water
source, a separate future water source and an established national food supply industry.
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CONDITION 3.7.2 — “drainage layer” and
SCHEDULE D - “stability calculations”

We most strongly object to the manner in which both the EPA and
RPS are addressing the geotechnical aspects of the proposed development.
The lack of clarity in what exactly is proposed is illustrated clearly by the
changes now requested by the applicant to the conditions set by the EPA.

We hereby object in the strongest possible terms to any changes to the
above EPA conditions for the following reasons

e The EPA has stated that a drainage layer (below all cell liners) is
necessary “so that shallow perched groundwater can be pumped
during the construction and filling of the cells”. No mention is made
of the fact that where artesian conditions exist substantial springs
emanating from both the underlyingé&%onﬁned aquifer and
horizontally from the perched confinedfaquifer are highly likely.
Neither the EPA condition nor the @%aé‘éd proposal suggested by the
applicant is likely to adequately%ﬁdress this groundwater control
problem, and it is clear Ooﬁa%’ a comprehensive geotechnical
assessment, as requested lgygs%\ EPA of the applicant, is required as
part of the EIS. S

o The request by the ap ficant for a waver of stability calculations
until some future date”is also objected to. It has been our consistent
stated position, inSnumerous submissions to the Agency, that the
construction of a multi-celled lined landfill on this site is precluded
due mainly to the existing artesian conditions. Stability calculations
will show this to be the case, particularly and irrefutably so with
reference to the sidewall liners.

We note that the Agency has not acceded to our numerous requests for
the inclusion in the EIS of geotechnical and stability calculations under
the terms of the Precautionary Principle before a licence is issued. The
absence of these calculations and failure of the Agency to rectify these
and the many other irregularities in the EIS will be the subject of a
complaint by this Group to the European Commission.
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. Dublin Laindi Site Selection Study Agriculture - Site G

: ‘1-'-._’:_|anRooucnon

. The suitabimy of six sites in the Dublin fegion as poss:ble landfilis are currently been mvestigated by
{\ ' ‘RPS-MCOS. Four of these sites are situated in Fingal County and two in the borough ot Dunlaoghaire
‘ and Raihdown. The fallowing report looks at Site G situated south east of Kilternan Village.

. 2 EXISTING ENVIRONMENT

2.1 GE‘NERAL

Farming wlthm Site G would appear to be extensive with grass being the principal crop. Many of the
holdings -do not seem 1o be raliant on farming as a main income source and it would appear that most
~farming is done on a part time basis. Enterprises include horses and dry stock (See Flgure 2.1).

;\ . '2-,2 soirx.s :

I ST ) R

l

o Detailed sou maps were produced for a number of counties by An Foras Taluntais in the late 1960’s

| Unfortunately, no detailed soil survey was undertaken in County Dubliin. The principal soil typas
‘; .. encountered during the walkover of site G in May 2003 were Acid Bro Earths and Brown Podzolics.
| These soil types In this geographical location are generally well drar@%d with substantial yield potential.
; This was confirmed during the walkover and is consistent wmkmgw‘nma! land use survey carried out by

, Farm Managemem Consultants Ltd. in July 19989, éZ?’@S‘O\ E
“ S k.
: S B!
x N e@
! * 3 'EENTIAL lMPACTS 5 S A
O '
Thera are a number of possibie lmpacts that t@hq may impose an agr(cu!ture in a region: - o
. W
. s\ 2
fe Loss of fand which may reduce tr@i‘arm holding to such an extent as to make it non viable; SRS T
o S N
ie - ‘ Severance of the farm by the landfill. This may. range from a minor severance causing only ﬁ;
- slbght Inconvenience to a major severance that may threaten the practicability of current j
sntarprises on the farm; 18
e lncreased traffic tevels in the environs of the farm causing problems with the day-to-day ,

managemem of the farm, from maving stock to moving large machinery. Increased traffic may
also- cause elevated noise and dust levels. These may cause disturbance and subsequent k
loss of performance In more sensitive stock such as horses and dairy cows; .

ge - }-There iﬂay algo be problems with animal health and weifar_e due to such factors as: -

. - Contaminated water supplies (surface and ground). Contammated water supply may
also affect irrigation of vegetable crops;

. ,_‘Spfqad of litter and debris; , | L
~e Scavenging birds may cause the spread of centain diseases such as salmonalla; and
§ M"EWWDUN - 1 o ' Rev FO1
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Quwn Landil Site Selection Study : Agriculture - Site G I

e

. - Vermin, pests and insects may all have .a negative affect on animal health and

‘ : ;-v_ve!fare. - ‘ ‘ :: , -_ \

‘4 METHODOLOGY | B
" Two fnet%ods were used to examine agriculture in the propoésed sites: -

1. - DeSkt_Ol? study — Examining both aerial and ordinance survey maps;

2. On Site:Study - This was carried out in the spring/summer of 2003. All the lands were walked
over and where possible land uses and enterprise type were identified. Fields with cbvious
paddock grazing systems and/or yards observed with milking facilities were assumed to be
involved in dairying. Other grass fields with no evidence of being used for dalrying or that had
sheep or baef animals grazing were assumed to be involved in drystock. Stud railing and/or _
bloodstock in fields were categorised as horse or drystock/horse enterprises and fields with ' $i
cereal stubble or growing a cereal or vegetable crop were categorised as tillage. '

5 SITEG

_ The area of the site is approximately 75 hectares and consists of 27 landowners of which 11 are 't
involved agricultural enterprises and 1 in involved in horticulture. Table 1 shows the Individual ;
landowners and the enterprises encountered on the walkover. &‘0

: o . - &

. . E . N '% : [ ;

 Table 1 Site G Landowners and Land Use . og?oﬁ\?} B

{ Residentlal , 55 .0 & 7.2 i

_ | Non-residential ~ - & & ‘ :
» «ﬁ%\ 0.9 : 1
A b
\é\b
&

o687 : 90.1

13 ._ 1.7
76.2 ' b
h;

As can be'seen from the above table, grass Is the principal crop grown In this site.

Pt St .

Bt T NNV SE

The horticultural enterprise consisted of two polyethylene tunnels with irrigation for these tunnels from
the stream that flows to the south of this holding. The owner of these tunnels expressed concem that
a landfill would interfere with flows in this stream and subsequently his abllity to irrigate his tunnels.

The horse enterprises in Site G appeared to be of low commerciality with some livery and a small
amount of specialist breeding. ‘

‘The Tands to the east of the site have poor dralnage arising from springs surfacing on the fands and
subsequently draining overland to the nearest watercourse, These lands may possibly be drained
which would enhance their ability to grow grass and extend the window of opportunity for which these
lands could be utilised. ' .

2 » Rev F01

| JADEGROSRpO0OZOUN

[ M
SRR
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SUMMARY

Ref: TBEC IKFRASTRUTARE,

Waste Management

Ireland produces 74 million tonnes of waste each year, of which agriculture
is responsible for 57 million tonnes. Of the remaining 17 million tonnes
only 1.5 million tonnes is household waste with various industry sectors
making up the balance.

Over 90% of household waste is landfilled, while industry rates vary de-
pending on the sector, manufacturing provides an average at 48%. Many
EU member states have landfill levels of only 20%

é’J
It is clear that we are unable to tackle w; e management effectively. We
lack the required infrastructura lgatxves to landfill. The scandal of ille-
gal dumping continues to bli Scountryside. Capacity shortages and
lack of competition have re @éﬁ the highest dlsposal costs in Europe.
Business is likely to pay ¢ dﬁsg&al costs of €804 million in 2004 up from €32
million in 1995. Q}c’;\\ 0\§

Waste managem’éh qé an essential service, which impacts seriously on the
competmvenesss\(S? all Irish enterprises. The existing range of facilities and
options are s §iﬂﬁcantly below what is required for a modern economy.

§

O
Policy at national and local level has focused on household waste, which
accounts for a tiny proportion, 2% of overall waste.

There is vehement opposition to any proposed waste infrastructure devel-
opments. The newer facilities, where developed, have proved that waste in-

frastructure can coexist in a community.

The current situation has come about due to poor policy decisions, a focus
on household waste, poor market structure, a lack of implementation and
enforcement, planning and licencing delays, and lack of co-ordination.

Irelands approach to waste management has provoked considerable disquiet
from the business sector in Ireland. A continuing failure to address the

. problem will damage our economy, environment and reputation as a loca-

tion of choice for foreign direct investment.

Business, through IBEC, must continue to campaign for the implementation
of sustainable and effective waste management.

The NEC is asked to support the approach outlined in this paper.

Page 1
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BACKGROUND
Policy

EU waste policy requires that waste generation be significantly reduced by
improved prevention initiatives and is de-coupled from economic growth.
It sets hugely challenging landfill diversion targets using, recycling, reuse,
recovery and thermal treatment. The EU also demands that the impact of
waste facilities on the environment must be reduced and the markets for re-
cycled products improved.

e Our National response in 1998 was to require local authorities to make
waste plans to provide a blueprint to deliver environmentally and economi-
cally effective waste management. To proyide scale local authorities were

. N I .
encouraged to adopt a regional approachgather than the existing practice of
stand alone provision of waste se ice§°\

N

e The process finally ended in 2001’ &ﬁ::n 10 regional waste plans were

adopted. At the time IBEC ex§ \Q@ss\ed major concerns regarding the regional
h including the follovin
approach including e\g\%\,\@ﬁg
SIS
> failure to a ly cater for commercial and industrial waste,
> vast undesestimhation of quantity of waste generated,
» noclear 13@ementation mechanism in place,
> Insufﬁgi%nt capacity planned to allow real competition.

S
o IBEC alsécalled for the establishment of a National Waste Authority to co-
ordinate and drive the implementation of the plans.
e Four years on Irish waste policy has failed to deliver sustainable and effi-

cient waste management. It is deeply disappointing that the response to this
failure is not to develop a new policy but instead to call for a review of the

existing regional waste plans.

Market Structure

e Currently both public and private entities provide waste services. Local
authorities own all but one of Ireland’s 33 landfills while private operators,
own most recycling and transfer facilities.

e A clear conflict of interest exists in the overlapping roles of local authorities
as planners, policy makers, regulators, service providers and owners of in-
frastructure. Landfill fees now provide local authorities with an extremely
significant revenue stream.

e Current policy is that each waste plan should provide for self-sufficiency in
that region. Therefore neither regions, facilities nor technologies compete.
As the plans were drawn up using underestimated waste data, designed
without excess capacity, and poorly implemented, capacity shortages, ac-
cess constraints and artificially high prices are the inevitable consequences.

Page 2
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® Disposal costs in Ireland reflect the market structure and not the cost of
providing the service. Local authorities do not compete with each other, but
when in competition with the private sector do so on an unequal basis. Cur-
rent structures provide local authorities with little incentive to provide better
services and could actually disincentivise the move from landfill to reuse,
recovery and recycling.

) Lack of Progress
e It is four years since IBEC produced its last waste policy paper The Need
for a New Approach — Waste Management in the 21" century. 1t is there-
fore timely to examine progress since then. Over the past 4 years there have
been a number of developments, both posi\t'cﬁ% and negative.
N
the issuing of two major qp\?nent waste policies,
significant consolidati g:ghe private waste industry,
landfill levy and pl tax introduced,
roll out of house %i«éb‘ llection of recyclables,
bring banks angt‘ fle banks extended,
the Natlona.[\ zardous Waste Management Plan published
packagm@rs:{:\yclmg increased from 200,000 to 450,000 tonnes,
de-coupl{xig waste generation from GDP growth has been achieved,
com ial and industrial packaging banned from landfill,
the Office of Environmental Enforcement established.

VVVVVVVVVY

‘ e Despite these advances, from a business perspective, the situation has wors-
ened with increasing costs and restricted access.

o The ten regional waste plans identified 46 major national waste facilities;
12 biological treatment plants; 17 materials recovery facilities, 7 thermal
treatment plants and 10 landfills. To date only a handful of the facilities are
operational.

e Despite the enormous costs, we have not achieved the corresponding envi-
ronmental benefit.

e Recent European Court judgements against Ireland for “general and struc-
tural” failures in implementing EU waste legislation”, may leave us liable
for large daily fines.

e lllegal dumping continues to blight our countryside and we have been un-
able to prevent sham recovery occurring. The recently established Office of
Environmental Enforcement must address these issues.

e Irelands trades on its green image. Our inability to manage our own waste,
court judgements and continued illegal dumping has damaged both our en-
vironment and our reputation. It has reduced confidence of both existing
companies and potential investors and a failure to address the issues will
have serious and long-term economic consequences.

e Delays in the planning and licencing of infrastructure still remain. The long
awaited Critical Infrastructure Bill has yet to be published.

Page 3
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Page 4

Lack of Co-ordination

e The lack of co-ordination between and within the 10 regions is a significant
barrier to the development of a network of integrated waste management fa-
cilities.

e Recovery and recycling are more successful in countries with integrated
waste management policies. All available options, prevention, minimisa-
tion, recovery, reuse, recycling, thermal treatment and disposal systems
must be utilised

e The needs of business have not been recognised as no entity has been des-
ignated with responsibility for commercial and industrial waste. Local
authorities have responsibility for househol&.waste but not for commercial
and industrial waste. &>

&

S

Costs S

e As waste management cost@%gﬁ?y to practically every firm, negative im-
pacts of spiralling price roks%g\é}e both severe and universal. Irish producers
pay the highest disposg}‘go%ts in Europe. Comparisons with the UK shows
that in 2004, Irish gi@ﬁﬁgs%l prices exceeded those in the UK by over 460%.

<<0\

e Disposal charges have risen dramatically and constantly since 2000 with
dramatic variations in levels and rate of increase throughout the country.
Charges, including the landfill levy at €15 per tonne, vary from €125 in
Cavan to €230 in Cork County Council and average €180 per tonne. Over
the same period the level of price rises range from 45% in Dublin to over
400% in Donegal.

ure 2 Comparison of Disposal Costs in 2000 and 2004

97
50 230 360
70 145 107
24 125 418

e Disposal charges now represent a serious burden on business. Despite
commercial and industrial waste volumes rising only 17% between 1995
and 2002, disposal costs have risen by 1,680% from €32 million to €538.
The current annual cost on business is estimated to be €804 million.
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Solutions

The huge differential in costs between North and South of Ireland has made
illegal dumping and sham recovery very lucrative.

85

215 3,790,954

............... m on

560,068 5,771,166 6,331,234 60.58 383 million
737,193 4887419 5,624,612 76.54 430 million
607,803 3,861,061 4,468,864 120.55 538 million
22004 607,803* 3,861,061* 4,468.864* 180.00 804 million*
*estimated &
\(\é
S8

Managing waste in a mannerﬁ@;‘s sustainable, cost-effective, co-ordinated
and protects the environ Sis undoubtedly challenging, however it is
possible and has the potg 1l to offer significant business opportunities.
Increasing dlversmnﬁoﬁ landfill will see outdated disposal facilities re-
placed by mode éq@ery infrastructure bringing huge economic and envi-
ronmental benef?%d all of society. We must grasp the real and sustainable
commercial and@&mployment opportunities that exist.

Irelands he reliance on landfill and lack of integrated options has hin-
dered rec&{/ery and recycling options. We must adopt an mtegrated ap-
proach and utilise all available options and introduce prevention, minimisa-
tion, recovery, reuse, recycling, thermal treatment and disposal systems.
Thermal treatment is used in practically all developed countries to manage
between 20-40% of waste. IBEC believe that thermal treatment has an im-
portant role in addressing the waste crisis.

Local authorities require private sector capital and expertise to deliver the
heavier waste infrastructure. We must encourage private sector involve-
ment by removing the regulatory uncertainties.

Ireland must improve enforcement of waste legislation by giving resources
to agencies tasked to deal with those whose waste activities pose a major
environmental threat and damage Ireland’s international image.

We must create a competitive market for waste services. It is evident that
changes are required to bring competition and capacity on stream.

Our approach to the waste problem must be co-ordinated as current policy
is disconnected from the facts. Infrastructure must match populations and
therefore inter-regional co-operation must be permitted. Until a National
Waste Authority is established, Government should set up a Taskforce to
co-ordinate and implement the regional waste plans. This Taskforce should
draw up a detailed Implementation Plan clearly quantifying and identifying
the actions and timescales required to deliver the infrastructure. The Task-
force should publish bi-annual reports on progress.

Page 5
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Qppendix 1: Local Authority Waste Charges (€ per tonne)*

We must ensure solutions are long term, effective, efficient, sustainable and

protect Irelands environment.

A clear communication campaign is required be run in tandem with deliv-
ering the range of infrastructure required so as to improve the confidence of
all stakeholders in the approach.

County 2000 2001 2002 2003 2004 % Increase
' & 2000-2004
Cork Co. Co. 50 60 100 Q&?O 230 360
South Dublin Co. Co. 155 155 165* \\0\ 175 225 45
Dublin City Council 155 155 655 175 225 45
Limerick Co. Co. 44 .44 6984 & 145 190 327
Fingal Co. Co. 50.79 102 ¥ 25 165 185 264
Kerry Co. Co. 5333 660358 93 140 180 238
Wexford Co. Co. 45.71 8ze§§ 155 180 180 294
Kilkenny Co. Co. 44 .44 Qcﬁb%‘ 115 165 165 271
Roscommon Co. Co. \ooQ 116 142 165
Tipperary South Co. Co. 50.79 &&O 60.31 100 165 165 225
Clare Co. Co. 44.6@ 76.18 110 135 160 260
Carlow Co. Co. 156
gayo Co. Co. 44 .44 69.84 123 150 150 238
stmeath Co. Co. 40.63 63.49 125 150 150 269
Tipperary North Co. Co. 105 135 148.5
Louth Co. Co. 70 70 145 145 145 107
Galway Co. Co. 50.79 76.18 136 139 139 147
Laois Co. Co. 48 63 105 125 135 181
Offaly Co. Co. 44 63 105 125 135 207
Cavan Co. Co. 63.5 76.2 115 120 125 97
Donegal Co. Co. 2413 43.17 77 100 125 418
Monaghan Co. Co. 58.42 76 96 116 125 114
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INTRODUCTION

Recent world events and natural forces, such as an increased incidence of intense drought across
the United States, compel policy makers to address water security issues. Policy responses must
consider existing legal frameworks or risk reversal in the courts. Legal principles often shape
final policy by prohibiting some responses while allowing or even facilitating others.

Water supply and water rights concerns often present uniquely novel and complex issues.
However, courts often rely on well settled, but ancient, legal doctrines in deciding water rights
issues. Many courts and legislators also lack a basic mderstagd?%g of the complex science of
hydrology. :
‘ \ﬁ @

This paper discusses the interaction between water@iz lsﬁxty and the law. Water rights form a
particularly important part of the water supply sg%t% issue. Consequently, this paper focuses
on water supply issues and private water nghgs?g with respect to surface water and
groundwater, as they relate to water secung asures Both conflicts and compatibility are
revealed. RGN

<L A\\

WATER SECURITY
&
The literature fails to provide a cféar definition of “water security”. Some writers appear to
focus upon the vulnerability of water infrastructure and water supply to terrorist attacks or other
intentional acts by outside parties which contaminate public water supplies, interrupt the supply
of water to the public, or both. See, e.g., Clark and Deininger 2000. This focus intensifies in the
literature after September 11, 2001. '
Other writers however, appear to give water security a broader meaning, wifhout defining the
scope or particulars of the term. See, e.g., Bankobeza, et al. 2001; WOuters,giISalman and Jones
2001. This paper uses this approach and defines water security as assured adequate supplies of
water of sufficient quality to meet the needs of human needs for agriculture, fire protection,
drinking water and other essential human needs.

WATER LAW

Water law and water security in the United States draw from several areas of the law, including
private property rights, local, state and federal environmental laws, federal and state freedom of
information rules, and state laws regulating public service authorities. The fragmented nature of
the regulation of water and water security prevents a thorough review of all areas of law
impacting water. This paper focuses upon private water rights and water security. Private water
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rights derive mainly from state court decisiohs. However, state legislatures increasingly regulate
water use and water supply.

Five possible systems of percolating groundwater rights under common law exist in the United
States. Abrams (1997). First, the English rule or absolute ownership rule grants the right to use
water to the owner of overlying land who is able to withdraw the water. Ibid. If the withdrawal
of groundwater in a jurisdiction adhering to the English Rule harms another landowner, the
injured landowner has no recourse. The only exception to this rule occurs where a landowner
maliciously withdraws groundwater. In that case, the injured landowner may seek recourse in the
courts. Texas is the only state that has adhered to this doctrine and even Texas has made
modifications. Ibid.

Secondly, the reasonable use rule, or American rule, also grants the right to use the water to the
owner of overlying land who is able to withdraw the groundwater. However, the use is legally
protected only if it is (1) made on the overlying tracts and, (2) a "reasonable" use. Ibid.

Third, the Restatement(fS'econd)of Torts, at section 858, adopts a reasonable use rule which 1s
basically an adoption of the riparian rights reasonable use rule. A proprietor ofland ora
grantee who withdraws groundwater from the land and uses i’for a beneficial purpose is not
subject to liability for interference of the use of water by other, unless (a) the withdrawal of
groundwater unreasonably causes harm to the proprigtoss of neighboring land through lowering
of the water table or reducing artesian pressure, @r% withdrawal of groundwater exceeds the
proprietor's reasonable share of the annual su $r total store of groundwater, or (c) the

withdrawal of groundwater has a direct and.substantial effect upon a water course or lake and
unreasonably causes harm to a person e: to the use of the water.” American Law Institute
(1970). S

X

N _
Fourth, California has adopted the o&b?’relative rights doctrine that combines a rule of sharing for
contract uses with a rule of priority for export. Abrams (1997). Nebraska has a similar
groundwater regime. Ibid. Finally, many western states follow the doctrine of prior
appropriation. Ibid. This doctrine is based oi seniority in time based on the date of initiation of
the use. Ibid.

Two main doctrines of private property rights apply to surface water: riparian rights and prior

~ appropriation. Riparian rights refer to the rights of landowners adjacent to streams or rivers and
entail the right of reasonable use of surface water by abutting landowners. The general rule
allows use of the entire flow or the entire water surface so long as the rights of other riparian
owners are not infringed upon. Abrams (1983). Minor exceptions exist to the general rule. For
example, the entire flow of the stream may be used for domestic uses regardless of the impact on
other riparian owners.

Similar to the American Rule for groundwater, riparianism prohibits “lift”, or transport of the
water from the riparian site for use on other sites. This rule applies to local governments or

water authorities also. See, e.g., Town of Purcellville v. Potts, 179 Va. 514,-521, 19 S.E.2d 700,
703 (1942).

Water Security in the 21* Century 2
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The prior appropriation doctrine for surface water mimics the groundwater rule. However, arid
and semi-arid western portions of the United States more uniformly apply the rule to surface
water in the. Tarlock (1998).

STATE LEGISLATIVE ACTION

A recent trend finds state legislatures limiting and even attempting to eliminate private property
rights in water. Courts unanimously hold that state governments may regulate water rights,
within the limits of the state and federal constitutions. “Like zoning legislation, legislation
which limits or regulates the right to use underlying water is permissible.... Where regulation
operates to arbitrate between competing public and private land uses, however, as does.the water
priority statute in this case, such legislation is upheld even where the value of the property
declines significantly as a result.” Crookson Cattle Co. v. Minnesota Department of Natural
Resources (1980).

Some states take the regulation a step further and assert “ownership” over water resources. For
example, a Virginia statute asserts that “all of the state waters belong to the public for use by the

people for beneficial purposes.. , &
é

THE PUBLIC TRUST @%@TRINE

States that declare water as “owned by the pubthgf ar to base their assertions upon the public
trust doctrine. The public trust doctrine main at the government (state government in this
instance) holds legal title to certain natural 5@9 ces, holding them in trust for the public. The
public trust doctrine clearly applies to qu&aﬂd banks of most navigable waters and mainly
protects the public’s right to nav1gat1@z‘? Q\

\
However, the public right of navi on rarely infringes upon surface water rights. More
fundamentally, the doctrine doesit’t apply to groundwater at all. Only one case has applied the
public trust doctrine in the context of water rights. National Audubon Society v. Superior Court
of Alpine County (the “Mono Lake” case), 658 P.2d 709 (Cal. 1983). In this case, the California
Supreme Court held that the public trust doctrine applies to the nonnavigable streams affecting a

navigable lake. The expansion of the doctrine from navigable waters to nonnavigable waters
affecting navigable waters makes the decision significant. Further, the court explained that the

public trust doctrine and the water allocation system in question operated independently of each
other, but that the state must consider the public trust when allocating permitted withdrawals.
The decision may be interpreted as ruling that some private water rights are subject to the public
trust doctrine, but is valid only in California. No other court has adopted the Mono Lake
rationale in the intervening nineteen years.

In any case, private property rights established prior to the any pronouncement of public
“ownership” must either be preserved or the owner must be compensated to avoid a “takings”
claim. Applying the public trust doctrine to groundwater rights undoubtedly results in a plethora
of successful takings claims.

This prohibition against the taking of private property for public purposes applies even in
situations where the Governor or President declares official states of emergency. “Private rights,

Water Security in the 21* Century 3
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under such extreme and imperious circumstances, must give way for the time to the public good,
but the government must make full restitution for the sacrifice.” United States v. Russell (1871),

p. 629.
CONCLUSION

Often, water rights conflict with water security policy by, for example, preventing control of
water resources by government agencies. The takings clause prevents local, state and federal
governments from seizing groundwater or surface water for public purposes without just
compensation. The public trust doctrine, contrary to popular belief, fails to excuse governmental
agencies from this obligation.

However, state and local governments may regulate water to advance the public good so long as
this regulation stops short of a taking. Drawing this line presents difficulties for policy makers.

On the other hand, a system of dispersed private water wells presents a difficult target for
terrorists, as opposed to a single public water supply source. Use of private water wells, for the
primary water supply or even as a back-up system, should be encouraged.

&
Most importantly, policy makers must seek to understand th%Bafsic legal framework of common
law water rights and allowable legislative alternatives @.t?sﬁe rights. This understanding allows
policy makers, federal and state agency experts and gthers to pursue research on water security

alternatives that will result in legally defensible D! \.gyédecisions.
S

N
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In particular, the World Humanity Action
Trust advocates the use of a permitting approach
(cf. Section 11.1.2) for both abstraction and
discharges to water bodies (including aquifers),
in which strict limits will be imposed on the

duration, volume, and quality of all abstractions/ -

discharges, and in which the tariff structure is
designed to encourage sustainable management
practices (WHAT 2000).

Design of appropriate tariff structures is a
challenging activity. As for many other natural
resources, the economic valuation of ground-
water is not straightforward, due to the need to
simultaneously evaluate the value of water in use,
and the value of “unused” groundwater left in situ,

CHAPTER 1t.

where it performs numerous roles of ecological and
social importance. While much progress has been
made in the development of appropriate eco-
nomic approaches applicable to aquifer manage-
ment (e.g. National Research Council 1997),
a wider debate still rages over the validity of
attempting to compare sets of values which can-
not reasonably be expressed in the same units of
measurement (Martinez-Alier 2002).

11.2.3 How sustainable is a given
groundwater abstraction?

The constraints on groundwater utility were
described in detail in Section 7.2. For any one
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European Convention on Human Rights and its Five Protocols Page S of 24

Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.

Everyone charged with a criminal offence has the following
minimum rights:

o (a) to be informed promptly, in a language which he

' understands and in detail, of the nature and cause of the
.accusation against him;

o (b) to have adequate time and the facilities for the preparation
of his defence;

o (c) to defend himself in person or through legal assistance of
his own choosing or, if he has not sufficient means to pay for
legal assistance, to be given it free when the interests of
justice so require;

o (d) to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

o (e) to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.

ARTICLE 7

1.

No one shall be held guilty of anxgprlmmal offence on account of
any act or omission which did g& constitute a criminal offence
under national or internatio al'law at the time when it was
committed. Nor shall adigdvier penalty be imposed than the one that
was applicable at thgﬁ(@ae the criminal offence was committed.

This article shall @%Q&cﬁrejudlce the trial and punishment of any
person for any: oF omission which, at the time when it was
committed @Q@Cflmlnal according the general principles of law
recogm@cﬂw civilized nations.

C;

ARTICLE
5"

1.

® 2.

Evcéryone has the right to respect for his private and family life, his
home and his correspondence.

There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law
and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country,
for the prevention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms of others.

ARTICLE 9

1.

Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief,
and freedom, either alone or in community with others and in public
or private, to manifest his religion or belief, in worship, teaching,
practice and observance.

Freedom to manifest one's religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the
protection of public order, health or morals, or the protection of the
rights and freedoms of others.
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