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1. INTRODUCTION

A planning application was made on behalf of Monopower Ltd to Monaghan County
Council in June 2003 for what was described by the developer as the Killycarran Biomass
Combined Heat and Power Plant. The proposed development has a substantial size, with
the plant being fuelled by a maximum of about 350,000 tonnes of mainly spent mushroom
compost (198,000 tonnes) and poultry litter waste (155,000 torines). About 20 MW of
electricity would be generated into the national grid. Given the nature of this development,
an Environmental impact Statement (EIS) was submitted with the application.’

Following receipt of the application, Fehily Timoney & Co Ltd was retained by Monaghan

County Council to assist in the assessment of the EIS for this proposed facility. That
assessment highlighted a series of major deficiencies in the mformatxon sent in by the
applicant that was contained in the EIS. :

These concerns were conveyed to the applicant in a Request for Further Information dated
6 August 2003, which was issued under Article 33 of the Planning and Development
Regulations 2001. As a consequence of the incompl nature of the developer's
response to that notice, a Request for Further lnformatug@ was sent to Monopower Ltd in

December 2004, The second request sought information and clarification, under Articles
k‘ 33, 108 and 128 of the Planning and Developraent’Regulations, 2001, on,a number of
unresolved issues, many of which related to | ation supplied in respanse “to the first
notice. This second notice resulted in a mog&lehgthy response from the developer, which
was received by Monaghan County Caug@ﬁg 6 May 20065.

X

Having considered this material in d¢ < -and made this information availapble for public
consultation ~ Monaghan County il refused planning permission for this application.
In summary, the relevant cons;de ns in respect of this decision concemed:

1, the unsuitability of th%cf%ad network leading to the proposed facility, even aﬂer up-
grading works proposed by the developer ,,
2. the traffic hazard resultant from vehicles accessing the development
3. aninadequate consideration by the developer of the environmental impacts of road
upgrading within the EIS
. that the developer had failed to demonstrate compliance wnth the relevant national
and EU limits on stack emissions; as a consequence,

ghe=denslopment was
considered to be prejudicial to public health f M

5. that the developer had not shown how the development wg Jmmgmjurmﬁﬁmm W
and amenity due to surface water discharges / La

6. the inadequate considerationt in the EIS of the effects and mitigation of surface-~__
water discharges. : J \-«_,ﬁ

Q200K Hieports/ Do RBMOT-APA_REI04-0,doc Page 10f 18 Misch 2006 (OCPS/BGMT)
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It should be noted that a number of these reasons relate to the inadequacy of the EIS that
accompanied the Killycarran application. The relevant issues all arise from the
requirements of the Planning and Development Regulations 2001, which mandate the
required scope and content of an EIS. _

Engksh case law on EIS content indicates that where a planning authority considers that
issues to do with “main effects™ or “likely significant effects” have been omitted from an
ElS, a developer should be required to make good these deficiencies’. Unf’ortunately as
not all of these matters were clarified in what was submitted to the County Council by
Monopower Ltd, they ﬁgure in some Of the reasons as to why this planning application was
refused.

On 2 March 2006, the developer lodged an appeal with an Bord Pleandla. Contained in
that appeal was a submigsion setting out the developer's reasoning for passing the matter
to an Bord Pleanala. Also lodged on that date was a separate third-party appeal.

Under Section 129 of the Planning and Development Act, the Monaghan County Council is
entitied to make a submission to an Bord Pleanala in respect of the appeal lodged by
Monopower on 2 March 2008. This report constitutes such a submission.

This report is structured in the following sequence. it starts by setting out the background
to this appeal, to the earlier notices sent to the developer and to the timescale over which
this planning decision has been made. it then evgl‘gé?es the different sections of the
developer's submission to an Bord Pleanala. Thesessub-sections are structured to follow
that of the developer's submission and each gmgé reasons given by Monaghan County
Council for the refusal of this planning apph%@o@

it should be appreciated that this repog@?@é\’s not re-visit all of the issues set down in the
earlier notices issued by the Countys cil. Hence it should be read in conjunction with
those documents and the developgr's esponse to them. This document also needs to be
read in combination with the rggbg@y the Planning Officer of Monaghan County Council
on the Killycarran proposal S\QOQ
O

In particular, an Bord Ple a s attention also is drawn to Fehily Timoney's report dated
January 2006. That repaoft ts entitied “Evaluation of Enwronmentaf lmpact Assessment

contains key background material that directly relates to fh

turn down this planning application. / WMEM BY
31 MAR éﬁ@a i

¥
LTR‘C’ATE{;} h
T e FRO ]

g PL — Ma.‘.,..,,. é
Mw_ iom W.%‘"

f

Environmental impact Assessment, lncludmg Additional Information sent to Mcnagh@n County Council datad
26 May 2005

QLU0 SO YRopora/DRIYMGC-APA_Rp004-0.doc Page 2 of 18 March 2006 (DOSBGIMT)

EPA Export 25-07-2013:21:22:18



While the Fehily Timoney reéport of January 2006 acknowledges that certain major flaws in
the original EIS have been rectified by the additional information submitted by the
developer, in other instances significant omissions remain. It is also asserted that, given
that these omissions relate to the "main effects” or “likely significant effects” which should
have been properly covered in the EIS for this project, the County Council seems {0 have
little choice but to include these inadequacies as part of the rationale behind refusing this
planning application. This is because these gaps reiate to material which is mandatory
information under the Planning and Development Regulations 2001,

1.4. Background to the County Council’s Notices and this Appeal

A factor that has lead to the complexity of the documentation about this planning

application and the need for two statutory notices from the County Council has been the

developer's apparent misunderstanding of the role of the planning authority in considering

this application. This has lead to what seemsto be an unwillingness to submit requested

items of information to Monaghan County Council. The absence of that information has, in

bt turn, lead to concerns about the content and statutory validity of the EIS which
accompanied this application. These concemns remain and constitute a background to
some of the reasons why this planning application was refuggd; :

: S

A $ o :
From the developer's responses to the two Reques@“‘zfor Further Information, it would
seem that the view was taken that matters copsemiing environmental aspects such as
emission management were not a relevant deration for a planning authority. Instead,
it was asserted that these aspects wergPsoiely the province of the Environmental
Protection Agency (ERA). While this mayQWE\@ave been the situation prior to the Planning
and Development Act 2000 entering info @ffect, since then a local authority is required to
congsider all environmental aspects | @'making of its decision. What a planning authority
cannot do is to prescribe canditi%g\gmﬁhese matters when granting planning permission.
N '

Both of the County Council's nQﬁé’es set out not anly what information was requested, but
also stated the reasons forsthe request in some detail. While significant additional
information was drawn onf of the developer by this process, other issues were not
satisfactorily addressed. Fortunately, the second response by the developer was
significantly broader in scope, aibeit that cutstanding issues remained,

e FLEANALA
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1.2. Allegations about Delay

The County Councit does not dispute that the detenmnatuon of the planning application for
the proposed incinerator at Killycarran has taken a significant amount of time. However,
what it does contest is the developer's reasons why this has happened. While issues
concerning delay are not central to this appeal to an Bord Pleandla, the iocal authority
does feel it to be necessary to address this matter, particularly given this issue's
prominence in the developer's appeal documentation. This seems particularly necessary
due to the highly selective account given in Section 2 of the developer's submission and
the table contained therein (see page 9 of the submission).

The seven-line table set down in Section 2 to the developer's appeal specifies the dates

which pertained to the various elements of the County Council's actions. However, what
that table does not cover is other County Council-related activity that was going on in
parallel. The latter included extensive consultation with the public and stakeholders in
freland and Northern ireland and also the obtaining of legal advice. Table 1 is based on
the developer's own table, but with an additional column added to show these other
clements.

Moreover, even from the information presented by the developer, it can be seen that the
developer's response to the first statutory notice took frongﬁ August 2003 to 5 November
2003 for a reply, with the reply to the second notice talgﬁg from 1 December 2004 {0 26

May 2005. &
O&A\@
Table 1: Killycarran lncinerator-« Kg@o &Qﬁbie Lines
Date Details given i §éct|on 2 of | Additional actions not
developer’'s submission covered by the |
<<0 ' & developer's submission

12 June 2003 Monopower, &id submit planning
applicatio Snd EIS for Biomass
CHP R to Monaghan County
) Council, Planning Ref-03/446 _ ,
20 June 2003 | Monaghan CC  refers
application to  Planning
Service in Northern ireland
_ . , | (Art 126 of P&D Regs) _

16 July 2003 Monaghan County Council
' receive 510 submissions

6 August 2003 Monaghan  County  Council
request further information on the

deveiopment
AN BO&& P‘ més \EALA
TIME 8y
— ———————
31 Map it
LTR-DATED FROM
CLA903N I3 Repar/ DI MSMCC-APA_Rp04-0.dac Pagedof18 e O e A

B e pal
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Table 1; Killycarran Incinerator ~ Key Time Lines Cont'd.

Date [ Details given in Section 2 of | Additional actions not
developer's submission - .| covered by the
developer’s submission

5th November Monopower Ltd reply to further
2003 information request of 8" August
2003 :

17 November Monaghan CC receive 238
2003 : . additional responses from
state bodies & individuals in
Northemn lretand

10 Feb 2004 ' ’ S Legal advice sought by
' : Monaghan County Council

26 March 2004 | T V “Tegal advice received
December 2004 | Monaghan Council request further , .
information on the development

g 26 May 2005 Monopower Lid reply to further
i . information  request of 1%
o December 2004 ; . B
|2 June 2005 - ~ | Menaghan County Council

%énotiﬁed all R objectors
O previousty that’' significant

)
S5 | additional information  had
. . . gﬁp\ _ been raceived.
29 June 2005 _ SN ] 148 submissions received.
Up to 28 Nov T Se 139 submissions received
2005 | A from state bodies &
NN individuals in  Nerthern
, R _|lreland. 3
12 January 2006 s Fehily Timoney submits
095\\ report on the EIS and the
_ & | additional information
3 February 2006 | Monaghan County Council refuses
_ planning permission for
development
AN BORD PLEANALA
TIME BY
31 MAR 2006
LTRDATED  FROM
PL . TR
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2. NEW INFORMATION NOT INCLUDED WITH THE APPLICATION

The developer's submission to an Bord Pleandla contains significant new information.
Ironically, a substantial amount of this material relates to issues that were raised by the
County Council's two Requests for Further Information but which the developer failed to
‘ respond to. In most cases, the information submitted relates directly to the reasons given
! by the County Council in refusing the application. Hence that material will be considered
; later in this report under the relevant subject headings. However, Section 1 of the
developer’s submission to the Board contains some wholly new material, a proportion of
which is worthy of comment.

What is apparent from Section 1 of Monopower’s submission to an Bord Pleandla is that
the developer appears to placing significantly more emphasis on the potential of the use of
bio-mass fuels at the proposed Killycarran incinerator. Aside from the on-going issue as to
whether poultry litter and spent mushroom compast truly fall within the term “biomass”, the
developer makes mention of the use of wood waste or biomass-derived crops such as
willow as being envisaged to be a feedstock. in this contegg. a sawmill taking waste wood
is described on page 3 of the submission. Likewise, the gext page of the submission refers
to the two UK plants (see page 4), albeit that neither of these take spent mushroom
compast at all, being confined to processing pc@miner. Similarly, the second paragraph
on page 5 makes mention of willow and shcrégwgﬁbn crops that could be produced locally.
L »

In contrast to Monpower's Submissiog@ \}An Bord Pleanala, the original planning
application, accompanying EIS and respafises to Requests for Further Information did not

make clear that wood waste comt\{a%g@n was to be a major feedstock for the proposed
development. It was presented 9@&@5 a long term proposal to supplement the two major

fuel sources, spent mushroom @Compost and poultry litter. Hence these documents
submitted by the developer mg@ntrate virtually exclusively on poultry litter and mushroom

compost as feedstocks. Acebrdingly, very little information has been presented to the
planning authority about this material, including sources, composition and contamination

levels, impacts, emissions, quality control, traffic flows, affects on ash composition, and so

on. As virtually no information has been presented on this new fuel source, little
assessment work has been done on this aspect of the project. Finally, it has also -
observed that this new emphasis on wood waste combustion is not reflected in the
application to the EPA for a waste licence. Instead, the waste fuel mix specified in the
licence application is consistent with the material submitted to the planning authority prior
to this appeal®. :

Within this discussion, the developer refers on pages 4/5 to agleitar

Manager, Mr J O Gavin and also presents a copy of this lettef in jhe,d6Cmentation, Thi
letter was not included in the material previously submitted. M wr S date | Bt e,
appears to have been faxed — the date of faxing is 1 October §999.7™. SRINAL g

CIRO03 S RopOADRABMOCAFA_RpD04-0 dog Page 6 of 18
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That date is clearly well before planning permission was submitted for this development in
2003. Given the structural change that has occurred in the mushroom and poultry
industries since then, it is doubtful as to whether a letter dated 1999 can pertain to the
situation in Monaghan which arises in 2006,

2.4. Roads Issues: Phys;cal Upgradmg {(Grounds 1 and 2 of Planning
' Refusal)

An Bord Pleanala should be aware of the very poor quality of the local roads leading up to
the proposed location for this incinerator. The result is that Monaghan County Council as
planning authority has significant concerns about traffic impacts and road safety issues.

. While the initial volumes of the EIS contained very little specific infqrmation on the road
improvement works necessary to faciltate access to this proposed plant, the material
submitted by the developer in May 2005 presented significantly more detailed material. Of

. note were & series of drawings which indicated where road upgrading was envisaged to
- .heed to take place,
Monpower's submission to An Bord Pleanala provides i useful additional information

and falls to address the reasons for refusal of perm:ss@ﬁ for the application. issues of
~concem include the highly conservative traffic pre iStions. Moreover, a serious traffic

hazard is foreseen by the developer's propos to widen two key bridges. In other
instances, major gaps in the developer's prop \for road junction improvérments remain.
A fufler discussion of these issues can b€ fdund in the Fehily Timoney report dated
January 2006 (pages 10-12). All these rqé&q% lead to the first two reasons for the refusal
of thig planning application. é}\ a .

_It also has {o be observed that If \ggeful additional information has been prowded in the
sections of developer's submrssm@p% an Bord Pleanala which are intended to respond to
the first two grounds for the {\(é‘fusal of this application. indeed, some of the material
submitted seems to suggest.dhat existence of the Killycarran facility will actually cause a
reduction in traffic (see péé’e 12 and 14 of the developer's submission). it can only be
surmised that this rather bizarre statement arises for the reason that HGV traffic will be
taken off other roads, but concentrated on the local roads igading to the proposed site.

L Whether this provides a net benefit to the commumty of Caunty Monaghan seems to be a
. rather moot point.

‘A second ~ and even stranger - statistic is given on page 12 of the developer's
submission. This concerns the waste tonnage being moved and ~ presumably - vehicle trip
numbers (see the second paragraph in Section 1.1 on page 12). This purports to indicate
that the total tonnage of spent mushroom compast passing to the proposed incinerator will
be reduced from 198,000 tonnes to 50,000 tonnes. It is also asserted that HGV numbers
will drop from 17 650 trucks to 12,500.

AN BORD %‘La@m
TME____ o BY i
. 3 i gl;'{)c::z 2&; ‘h} %
QL2013 RepOMIOIRMEC APA, Rpi04. e Page 7 Of 1B paten  FRoW Moh a0 @osEoa,
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Besides the matter of how this change has come about’ — a matter which the developer
does not clearly explain - what seems particularly odd about these figures is the respective
ratio of tonnage to truck numbers.

For example, it is suggested that the 198,000 tonnes of wasle mushrcom compost will
involve 17,650 truck movements; giving a ratio of about 11 tonnes per vehicle; whereas
the second ratio indicates 50,000 tonnes being accounted for by 12,500 trucks: a ratio of 4
tonnes per vehicle. This seems to make very little sense. Moreover, these figures only
relate to spent mushroom compost: there are no equivalent figures for poultry litter.

The developer also states in the submission (p13) that “Monopower Ltd are committed to
providing the necessary finance for the road upgrading works®. On page 18 the following
statement is made “it is not clear why the cost of the proposed road upgradmg is of interest
to Monaghan County Council”. in these respects, it is obvious as to why it is necessary to
ensure that the developer has made adequate provision for road improvement costs.
Indeed, the County Council is concerned that there seem to be major uncertainties relating
to the amounts necessary to achieve this objective. For example, uncertainty remains that
the developer has made any provision for the cost of land acquisition, Finally, there is even
less certainty that affected land owners will consent to sell theur land for road widening
purposes.

&.
NS
@\

2.2. Conclusions: Roads Widening \% ,5\%

The developer's submission does not prq@ any information of sugmﬁcance which
addresses the County Council's concerns® about local road improvements. The
improvements proposed will not rende @g&k@ road network suitable for the level of traffic
expected to be associated with thQ K?ﬁlycarran development. As they stand, these
proposals would seem to mterfergd&&\@me safety and free-flow of local traffic and hence

would endanger public safety. \@Q

Q
O{\a?f:\\
O
| |
Awﬁmmmf LA
N BORE ﬁawmm
3V MAR 2008
LTR«DATED FROM
PL ]

¥ The revised waste quantiies set out in the developers submission to an Bord Plsandla also seem to be
wholly at odds to what the daveloper has forwarded to the EPA in respect of the waste licence application.
Table G.1 in Attagchment G.1 to that epplication indicates that the quantities of waste to be bumt will be
198,000 tonnes of sperit mushroom compost and 158,000 tonnes of poulty litter.
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2.3. Roads Upgrading: EIS Issues (Ground 3 of Planning Refusal)

Pages 19 et seq of the developer's submission to an Bord Pleanala contain significant new
information on the environmental effects of the improvements envisaged for the local road
network. As was pointed out in the report by Fehily Timoney of January 2006 (see Section
3.2(d)), the omission of any assessment of the environmental impacts of road widening
seemed to call into question the completeness of the EIS,

This was also the reason why the eartier notices issued by the County Council requested
that this information was ta be submitted. As is set down in the EPA’s guidance document,
Guidelines an _the Information to be contained in Environmental impact Statements, it is
vital that environmental impacts associated with secondary cievelopments are fuuy covered
inan EIS.

While the additional materiai E:onta_fned in this part of the developer's submission to an
Bord Pleanala plugs a significant gap in the comprehensiveness of the EIS, two significant
aspects are not fully documented. Firstly, the section that is headed “Community” ~ which

& looks at the effects of the road widening on the local community — does not address the

issue of land-take at all. in other words, what is not made clear is whether negative
impacts will arise on local landowners due to the widening envisaged. ’
Secondly, neither the text and associated drawings submitied by the developer in May
2005 nor the lengthier road widening impact appraisal s ifted to an Bord Pleanala sets
out location-specific mitigation measures. For examplgFafthough the submission contains
a hedgerow survey, the issue of hedgerow sepiacement is dealt with in two short
paragraphs which are headed “mitigation” o 31 of that document. The second of
these paragraphs is the most pertinent: Q S .

*A shrub and free border shoulé ;Jlantad along the sections of the road that are
widened. Firstly, any plantinmwd be linked to the existing hedgemws to fili any
gaps created by road w@wl)b Secondgly, suitable vegetabon species should be
planted that represent heq@ w species in the local area.”

. This paragraph constitutes g@} a very general statement of what is intended. The use of
the verb “should” throughidut the above-quoted t t.seem, to imply any firm
commitment from the developer that these mitigatio meﬁ%'ﬁﬁa@@kﬁgu?}% &Rﬁ“’ﬁiﬁt’e

' TiE

_‘ts

31 Mﬂs’% 2‘”@{‘26

2.4. Conclusions: Roads and EIS Issues LTR. DATED. -

Road smprovement works is one of the two secondaiy.iligacts-—-as 'ciatad__wifh the
Kitlycarran proposal. Despite information being requested by the Coun?y Cotnerenstices,
an outstanding issue that remained at the time of the County Council's decision on this
planning application concemed the near-total absence of information on the nature of the
‘environmental impacts relating to the road improvement works.

Q00 BMIVRepOr/DBRaMEC-APA_RpI004.0,doc Page 9 of 18 ) MaED 2006 (D0 SBGMT)
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In respect of thxs omission, the material contained in the submission by the developer to an
Bord Pleandla provides significant additional information on the nature of the environment
that will be subject to the road improvement works. However, the effects on local
landowners are not covered and the language used in the submission does not indicate
any form of firm commitment by the developer on the mitigation of identified impacts.

2.5. Air Emissions (Ground 4 of Planning Refusal)

On page 10 of the submission to an Bord Pleanala, the developer states that uncertainty
arose as to whether a waste licence or IPC licence applied to this facility when the
application was lodged in 2003, This issue is expanded upen on pages 38 et seq of that
document, in the context of a discussion about which of two sets of alternative EU-
prescribed stack emission limits should apply.

The debate about the correct regulatory control regime for stack emissions has dogged
this application since it was submitted. The issue about the stack emission limits arises
because there are two quite separate and quite different control regimes that could @
potentially apply to a facility that utilises combustion processes to generate electricity. -
Provided that it is sufﬁcsantly large, if a plant is to use only “normal’ fuels, such as coal,
gas oil and so on, it is subject to the air emission limits §g} down in EU Directive on Large
Combustion Plant (2001/80). &
N S
However, if the plant centres on the combustl eP\uaste it will usuaiiy fal} within the more
stringent limits set down in the EU Dxrects&)@n Waste Incineration (Directive 2000/76:
commonly known as *WiD". S @\&
SIS
in the Ccunty Council's notice of ei\%uﬁist 2003 the developer was requested to clarify
whether the emissions expected fronthe Killycarran development complied with WID. In
response, the developer explicitiy declined to do so. Instead, the developer suggested
that the Killycarran develop @ﬁt was subjedt to certain statutory exclusions that dis-
applied WID. The second nglice from the County Council“”made qmtewc}ear that»»»sam
doubt arose about whethefthese exclusions applied. lndeed theldeveloper wasiiged toﬁ(
consider obtaining legal advice on this matter. As a rgspanm the develgper rezterate (
that the statutory exclusions pertained and that WID diff not apply. Latéi on 2005 th
developer wrote to the EPA asking which EU linits applied; | as; the:jdevelopef
acknowledges in the submission to an Bord Pleanala, the EPA's response confirmed vd;
the much more stringent limits contained in WID appliedj LTR-DATED From »
Pl _ '

-That the more stringent limits 'contained in WID appifegto=thg-piopassl b as
apparent to the Cournty Council's consultants in 2003, Despite the developer 5 pmtests on
page 38 of the submission to an Bord Pleanala that the emission limit values in WID did
~ not become transposed into Irish law until 3 July 2003 (becoming embraced by SI 275 of

2003), the Directive itself was published on 28 December 2000 in the Official Journal of
the European Communities. Moreover it specified that member states had to implement its
requirements by 28 December 2002, 3 number of months prior to the submission of the
Killycarran planning application.
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Moreover, it is a well-recognised principle of EU law that, despite 2 member state failing to
transpose an item of EU legislation into national faw by the date specified, state bodies -
mcluding Monaghan County Council — must follow the relevant requirements anyway (this
is the so-called “direct effect” principle).

This debate affects one of the most fundamental issues relating to the EIS which
accompanied this planning application. In the EIS, the developer purports 1o show that
unacceptable air emissions from the plant are mitigated by a combination of the
technology used, the stack height and natural processes such as atmospheric dilution.
These effects were subject to scientific modelling in order to demonstrate that no
significant fall-out will occur within the vicinity of the plant. Moreover, this modanmg
process was also used to derive the configuration of the stack, with & being determined
that a height of 50 m was necessary (confirmed by the penultimate paragraph of page 39
of the developer's submission). In other words, the modelling was used to determine the
required height of the most visually significant element of this plant.

Key to all of this analysis are assumptions about the emission performance of the plant
and its abatement equipment. These are based on the legal emission limits to be applied
at a plant of this nature. However, as the EIS and the supplementary information provided
by the developer clearly show, all of this material is founded on emission limit values that
. relate to corventional power stations, For example, in Section 5.4.2 of the additional
information forwarded to the County Council in May 2005 the developer states that
“Dispersion modelling was conducted based on concentrgﬁons presented in Table 5.5 ..

That table sets down the much laxer limits mehqa%Sate to conventionally-fuelled power
stations. The modelling exercise did not reflect<the alternative legal limits-that relate to
combustion processes that use waste mat 7 As noted, the relevant emission limits set
by the EU are much more stringent in reg;ﬁ@nf facility where waste is to be bumt.

Table 2 makes a°comparison beﬁgﬁéﬁ the emission . limits which apply to conventional
power stations and those that waste activities. It can be seen that the emission
limits relating to waste mcm&ratngé? which are cortained in paragraph (a) of Annex V in
the Directive on Waste Incineration -‘are much stricter than those which pertain to power
stations. For example the @hur dioxide limit is 50 mg/Nm3, rather than 300 mg/Nm3;
hydrogen chloride limit is 1%’ mg/Nm3 rather than 35 mg/Nm3, and so on, As the developer
has persisted in founding the atmospheric emission assessmert of the Killycarran
proposal on the much laxer levels, the whole conceptual basis for air emission modeiling in
this EIS seems to be fundamentally flawed. This problem also makes it very difficult for the
developer to be in a position to justify why a 50m stack is needed for adequate
atmospheric dispersion or why a less visually obtrusive stack height might be appropriate.

It also has to be observed that the material submitted to the planning authority on
expected emission levels seems markedly different to the emission information contained
in the application to the EPA for a waste licence. For example, in both the Non-Technical
Summary (Table A1-1 “Predicted Air Emission Details”) and in Table E.1(ii)) (*Main
- Emissions to the Atmosphere”) emission levels for particulates and mtmgen oxides are
quoted. These not only exceed the limits set down mﬁwm“‘t?ﬁt"% , - HET thidse
specified in the Large Combustion Plant Directive. AN BORD PLEARALS,
TIME BY
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Having said that, it also has to be observed that without the developer providing reference
levels for oxigen concentrations in the exhaust gas associated with these emissions, it is
very difficult to assess this matter in any meaningful way. For example, Annex VI of WID
contains a methodology far normalising these figures, but without the developer providing
any indication of oxigen concentrations, the degree of dilution cannot be estimated.

Table 2: Comparison between emission limits set by the EU Large Combustion
Plant (LCP) and Waste Incineration (WID) Directives

Nitrogen Oxides-as NO, N ' " 200
Sulphur Dioxide-SOp e 0 80
Particulates ' 20 0
Hydrogen Chioride-HCI ‘ 35 10
Carbon Monoxide-CO - . ’ -
Dioxins and Furans-PCOD  and 0. 1" 01 - _
PCDF ‘ . . L
Organic Substances-astotal C 30 10
" ng &
. . é\\}

Besides the serious concerns about the applicability obthe air emtsston modelling carried
out for the Killycarran project, one further issue @‘%é\s from the developer's submission to
an Bord Pleanala. Table 1 above is the safi “table as used in the report by Fehily
Tnmoney dated January 2006 (see page 14 of that document). In the submission to an
Bord Pleanéla, the developer disputes thg of the figures in the final column of the table
(see page 39 of the developer's subn&g%@ﬁ claiming that they are misleading.

The assertion by the developer mﬁ‘% % limits used in Table 2 are misleading seems to be
_founded on a further mssundersta\nﬂmg of EU environmental legislation. What is significant

here is that, while Monopowerd. td appears to finally accept that the Killycarran plant now
falls within WID, the deveiogé% is now under the impression that the facility constitutes a

“co-incineration plant” rather than an incinerator. This distinction is not just a semantic
_one, as differing provisions in WID apply to these two types of plant.

in the Directive on Waste Incineration, these two terms are defined as follows (see Article
3):
“Incineration plant means any stationary or mobile technical unit and equipment
dedicated to the thermal treatment of waste with or without recovery of the
combustion heat generated. This includes the incineration b y oxidation of waste as
well as other thermal treatment processes such as pynalusis.gasification or plasma

1 o 2 o

processes insofar as the substances resulting from the tre‘qtme‘ggﬁg GUET =y
incinerated.” SNALS
v TIME 8y

31 MAR 2006
LTR-DATED
o TR

FROM
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"Co-incineration plant” means any stationary or mobile plant whose main purpose
is the generation of energy or production of material products and:
- which uses wastes as a regular or additional fuel, or-
-~ in which waste is thermally treated for the purpose of disposal.”
If co-incineration takes piace in such a way that the main purpose of the plant is not
the generation of energy or production of material products but rather the thermal
treatment of waste, the plant shall be regarded as an incineration plant.”

What seems o have been omitted from the developers' consideration of these definitions
is the fact that the whole purpose of the definition of a co-incineration plant relates to a
facility which uses wasle as a supplementary fuel. In other words, the term refers to a
facility that will burn not only waste but also conventional fuels such as coal,

(n this context, what also seems to have passed unnoticed is the sigmﬁcanc'e of two key
phrases in the definition of a co-incineration plant set down above. The first refers fo 8 co-
incineration plant being a facility “whose main purpose is the generation of energy ..."
(see ling 1/2); with the second comprising the entirety of the final paragraph of the
definition: “If co-ncineration takes place in such a way that the main purpose of the
¢ plant iz not the generation of energy or production of material products but rather the
thermal treatment of waste, the plant shall be regarded as an incineration plant” [Author's
emphasis added].
&

N
The two references to the “main purpose” of a ca -inciperation plant need to be considered
in respect of the Killycarran development. D tt% title given by the developer Tor the
development and the other references to el genaratmn it would, seem that the

‘main purpose” of this facility is to act as a véanl route for the highly problematic poultry
litter and spent mushroom compost. Thisgeems clear from the EIS and the other planning
documentation (including the mtrodu@ti i to the developer's submnssmn fo an Bord
Pleanala). From this matenial i seer gs‘édny easy to conclude that, in respect of WID, this
plant constitutes an incinerator agd‘\ a co-mcmeratzon facility.

3 %

Moreover, the phraseociogy use\dv in WID can be he\pfuﬂy interpreted uszng two lmpcrtant
European Court of Justice deases, Commission v_Luxembourg (Case C-458/00) and
Commission v Germany §§¢ C-228/00). These cases differentiated the circumstances
where a facmty using waste as a fuel was classifiable as a disposal process such as
incinerator or as a recovery process. The European Court stated that a key issue in
making such a distinction revolved around an analysis of the purpose of the plant, Put
simply, without the waste input, would the facility exist? Hence it was determined in
Commission v_Germany that a cement kiln that accepted waste was clearly a recovery
Process. Usmg the above-mentioned test, if the waste input was shut off, the manufacture
of cement would continue using conventional fuel. :

By contrast, the European Court held that if a plant was specifically established to dispose
of waste — even where significant energy recovery was envisaged - it was classed as a
waste disposal process. Again, the distinction revolved arauggggg fundamental purpose of
the plant. The resuit was that, in Commission v Luxembourgy it was, %ﬁg‘fg‘at“ammmﬁm%
with significant electricity generation capacity was a dispos AFGESS: Rl P8R L8
o iy ﬁ‘f %
e S
*If 31 MAR 2608 !
d " ,
f‘} LR QA’EMFEQQM
. [P N, L —
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The reason why these cases are cited is that the methodology contained within them can
be used to readily demonstrate which part of WID embraces the Killycarran proposal. The
fundamental purpose of the plant is immediately identifiable via a consideration of the
waste inputs. The key issue is this: if the spent poultry litter and mushroom compost waste
inputs into Killycarran were somehow curtailed, is it envisaged by the develaper that the
proposed site would continue to generate electricity via the -combustion of conventional
fuels? It is absolutely clear from the content of the planning application that the
developer's answer fo this question would be in the negative.

Accordingly, it follows that this development is classifiable within WID as an “incineration
plant®, rather than a “co-incineration plant”. This also means that the developer’s criticism
on page 39 of its submission that one of the Fehily Timoney reports is “misieading” is quite
incorract.

2.6. Air Emissions: Conclusion

It remains the position of Monaghan County Council that the treatment of the atmospheric
emission aspects in the EIS for the Killycarran development continues to be based on
incorrect emission fimit values. As the wrong emission limit yalues have been used, there
is no centainty that the atmospheric discharge modeliing cétried out in the EIS is correct.
As it is also based on the resuits of this modelling, theréis also no certainty that the stack
height for this development has been calculated properly. These issues all relate to what
are considered to be "main effects” of this proj%;P@‘resp@ct of the legislation-.goveming the
content and validity of an EIS. F@

These uncertainties and deficiencies i Q, that the County Council considered that it has
little choice but to refuse the grant o fission for reasons to do with the need to protect
public health. in respect of the mgé' ha&omamed in the developer's submission to an Bord
Pleandla, the analysis above indi g@s that no new information has been submitted which
affects this position. @&6\

S

2.7. Wastewater/Surface Water: Effects & Flooding (Ground § of Planning
‘Refusal) '

A further major concern about this project arises from the developer's proposed solution
for the disposal of plant wastewaters and surface water run-off, which is to a surface water
ditch in close proximity to the site. Besides the very limited dimensions of this receiving
medium, the documentation submitted with the EIS shows that existing flows in this ditch
can be extremely low, with the ditch being dry in the summer. Accordingly, surface water
discharges from the roofs and paved areas of the proposed.plaot.will.cause. significant
additional flows, which will be compounded by discharges fsgpdheday-ta-day qpieration of
the plant itself. TIVE B ' E%Y'

3 1 MAR 7006

LTR-DATED_____FROM N
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The analysis by Fehily Timoney concluded that discharges from the development to this
ditch fell within the Planning and Development Regulations’ term of “a main effect” of the
deve!opment Hence full and complete information on the nature and mitigation of this
aspect was considered to be essential: not only as part of any decision on the acceptability
of the development on land-use planning grounds but also to ensure that the EIS had
statutory validity. Hence both notices from the planning authority sought clarification and
additional information on this aspect of the Killycarran project.

2.8. The Nature of the Wastewater/Surface Water Treatment Plants

The developer's submission to an Bord Pleanala contains additional information on the
treatment of waste waters from the plant (pages 41 et seq). While some of the materials
subrnitted are quite hard to understand, it seems that a reverse osmosis plant is envisaged
as providing treatment prior to the use of water within the plant. In respect of the discharge
of the waste water into the ditch on the edge of the site, page 44 of the submission refers -
very sketchily - to a sedimentation and neutralisation plant using acids or alkailis. What are
not specified in the submission are the emission hrmt standards to be achieved by this unit
prior to surface water discharge. -

in addition, new information is given about cher elemenéstﬂ%f this surface water discharge
plant. For example, the text at the end of page 44 of the developer's submission indicates
that 60m® and 10m® tanks will be used, while mfgﬁm:an on page 47 suggests that a 300
m" storage basin “could” be developed at the & .

Exemplifying the type of problem this g@ﬁ(zﬁmg authority has faced since the original
planning application was submitted, th ‘SQ@elOpﬁf indicates that this “could” take the form
of an open lagoon or might entail gﬁ ﬁderground tank. Which option is desired is not
clear, nor is it clear whether this %é@or is not addmcmal to what has been portrayed

previously on the plant fayout. dr&K
©)

&

S
2.9. Wastewater Discharges from the Plant

Bord Pteanala it wouid seem that the pnncrpal dtscharge source from the cperat;on of this
proposed incinerator will be condensate from the fuel drying process. While the
submission seems fo indicate that a substantial amount of excess water needs to be
" removed from the fuel feedstocks, it is then indicated — but in rather vague terms — that
this water will be used in elsewhere in the process. How this is to be achieved is not that
clear. But custom-and-practice with plants of this nature would seem to suggest that it
cannot be evaporated and emitted as a steam plummgpu the stack, as such a plume

would have a significant wsua! smpact ; AN E @R@ LA —
. L0 3
TIE _ By A
.“‘ jiad e
; 31 MAR 20085
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Moreover, even in the developer's submission to an Bord Pleandla, there remains
significant uncertainty as to the volumetric quantity of the plant waste water discharges.
That this is the case will be apparent from the language and phraseology used in pages
43-44 of the submission. Moreover, the data presented seems to be quite different to that
presented previously, where a.4.8 m® per hour discharge rate was given. By contrast, the
submission refers to a discharge of between 0.4 to 1.5 m*/h. Why the more conservative
numbers contained in the submission are now thought to apply is not justified in any.
substantial way in the submission.

Moreover, there seems also to be a major inconsistency on how the range for the
condensate volume figures in the developer's submission is arrived at. While the table on
page 44 indicates that the main waste water discharge source volume will be 0.4 to 1.5
m/h, the second paragraph on that page indicates that this is derived from a quite different
ratio of mushroom compost to poultry litter than that presented heretofore. That paragraph
indicates that the plant will be taking only 50,000 tonnes of mushroom compost and
200,000 tonnes of poultry litter. This is not only inconsistent with the total tonnage
envisaged to be accepted by the facility as set down in the original planning application
and EIS - about 350,000 tonnes — but also is markedly different from the breakdown of
that figure in those documents and in the material submitted by the developer
subsequently. For example, up to now, it had seemed that a maximum of 198,000 tonnes
of spent mushroom compost and 155,000 tonnes of poultry litter were to be accepted.
These figures appear confirmed from the material submitted to the planning authority in
May 2005 (see, for example, Section 2.1 on Page 1056f the revised non-technical
summary) Why there has been such a marked change iggﬁﬁese volumes in the developer's
submission is not explained or justified. ) Q@
SIS .
in addition, if the amounts of paultry litter and dﬁ@é\\room compost are those which are set
down in the EIS and original planning Wen, the text of the second paragraph on
page 44 of the developer's submission would seem to imply that waste water discharges
of a greater magnitude will occur. oﬁﬁ@ is because the 0.4 to 1.5 m’h condensate
discharge figure is derived from thg{ﬁ@e different ratio of mushroom compost to poultry
litter set down in the develaper's sfﬁgﬁ)ission to an Bord Pleanala,
_ v &
X
00(&\
2.10. The Environmental Effect of the Discharge

One of the elements contained.in Ground 5 of the County Council's riotice of refusal to
grant planning permission relates to concems about the environmental effects of the
surface water discharge.

Material in respect of flood-related issues is set down on page 47 of the developer's
submission to an Bord Pleandla (this aspect discussed in the next section). However, no
further information has been submitted to address Monaghan County Council's other
concerns about the developer's lack of analysis of the environmental effects of the surface
water discharge (see pages 15-17 and 22 of the Fehily Timoney Report dated January
2006). Accordingly, the County Council's position in relation to this aspect of the refusal to
grant planning permission remains. '
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2.11. Flooding

in the report by Feh:ly Timoney dated January 2008, a detailed ca!cuiatmn was presented
on surface water run-off from the proposed plant (see Section 3.6.2). The amount of water
likely to be discharged to the ditch close to this proposed incinerator was considered to be
significantly under-estimated by the developer. It was also concluded that, even with
present flow levels, flooding may occur downstream in extreme rainfall conditions.

Page 47 of the developer's submission to an Bord Pleanéla sets down a calculation of
water flows. Rather than address what is said in the Fehily Timoney report of January
20086, an entirely separate and free-standing calculation is used. There is no reference to
the Fehlly Timoney material, no suggestion that it is incorrect and no explanation why the
figure and conclusion given on page 47 of the submission is so markedly different. in the

absence of any of the above-mentioned material, it remains the County Council's pasmon
that concerns about downstream flooding still arige.

2.12. Conclusion: Surface Water
Red

Uﬂfortunately, the developer’s, submxssmn does not cls@y many of the issues raised in the
repart by Fehily Timoney of 6 January. It aiso fails to shed any further light on the
environmental impacts of the surface water gﬁoﬁ%rga Indeed, the material relating to
process water flows that is contained in gg@ eveloper's submission is confusmg and
seems to contradict, but-without any expla n, statements made eamer in the EIS and
Jin response to the County Council's notg:%s\

Despite the County Council's not@d%lequmng that a “full and adequate assessment of this
discharge” be completed by the icant, the report by Fehily Ttmuney of January 2006
concluded that the material gﬂBmttted was inadequate. As there is no obvious new
information in the developers submission on the environmental effects of the plant
discharges, there appers tg'be no change in the position. Similarly, as there has been no
attempt to engage in any debate about the detailed calculations which form the basis of
Fehny Timoney's conclusions about the flooding issue, the County Council's concems
remain. These are that, by failing to clearly demonstrate appropriate mitigation measures
in relation to surface water impacts, the Killycarran development would senously damage
the amenities of property neighbouring this facility.

é LTR-DATED
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2.13. Surface Water: EIS Issues (Ground 6 of Planning Refusal)

As set down in Section 3.6 of the report by Fehily Timoney of January 2006, the surface
water discharge from the Killycarran plant is a “main effect” in relation to the legislation
governing an EIS. Accordingly, it is a matter that must be presented comprehensively, with
the environmental effects fully assessed and, where required, clear mitigation measures
specified.

As has been described above, major concems remain about the exact nature of process
water discharges, how they are to be treated, surface water control, flooding and other
environmental effects. These issues have not been addressed clearly and
comprehensively in the EIS submitted with the application, in the responses to the two
notices from the County Council or in the developer's submission to an Bord Pleanala.
Accordingly, it remains the County Council's position that this planning application should
be rejected on the grounds that the relevant material is not sufficient to satisfy the statutory
requirements on EIS content as set down in the Planning and Development Regulations
2001.

s
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