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1.

EXECUTIVE SUMMARY

Dublin City Council authorised the Community Interest Group to instruct Solicitors

and Counsel to advise them in relation to the sitingng a proposed Incinerator/Thermal

\<\
&
Treatment Plant at Poolbeg in Dublin. g@ﬁp&ﬁl City Council are underwriting these
<O
&
legal fees. NN
N
&
R
SN
The brief was to advise onghg compatibility of the decision to site a thermal treatment
N

3
plant at Poolbeg in I&bjﬁgﬁn and associated decisions with relevant provisions of Irish

and European Community law and in particular to consider the following questions:

In complying with requests to write a report to feed into the scoping document, are the

CIG members assisting in the procurement of a thermal treatment plant in Poolbeg or

compromising any objection they may have to such?

What authority does the City Manager have to procure a thermal treatment plant in

Dublin? Within the remit of the waste plan, does he have an option of not procuring a

thermal treatment plant?

Were all proper studies and procedures carried out to select the preferred site

considering that the City Manager stated that variations of the Development Plan could

3.

be carried out if necessary?

The following conclusions were arrived at:

(1)
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(1) That the Waste Management Plan adopted by Dublin City Council in
December 1998 includes a decision to construct a Thermal Treatment Plant;

(i1) That the Manager is obliged to implement the objectives of the Waste
Management Plan;

(ii1) That the City Manager has the authority and indeed is obliged to procure a
Thermal Treatment Plant in view of the terms of the Waste Management Plan;

(iv) That the members may not vote to direct the Manager not to continue the

pI‘OCLlI"Cl’IlCIlt process;

It was highlighted that the members may vary or replace the plan without the consent of the
Manager from December 2002.

&
5
4. The following points were found to be ofﬁs@%\ious concern which may involve
I S
illegality on the part of the Dublin Clt%(ﬁ’gi}%cﬂ: -
SN
N
sos®
. X
(1) The Dublin Waste %&ﬁéﬁement Plan may not fully comply with Section 22(7)
R
o
of the Waste Wagement Act 1996 by reason of its possible failure to

S
provide information on or have regard to matters relevant to the

selection of sites in respect of waste facilities, plant or equipment;

(i)
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(i1) Despite representations that no decision has been made in relation to the siting
of the plant at Poolbeg, it is our view that a conditional decision, (but a
decision nontheless) has been made;

(ii1) There appears not to be in existence a written Order signed and dated by the
City Manager regarding the decision on siting, such Order being arguably
required in the exercise of an executive function of such importance;

(iv) It appears that the City Manager may simply have “rubber stamped” the
consultants decision in relation to the choice of Poolbeg and that no
independent consideration of the consulti\gtég’feport and decision in relation to
the choice of site was made. Tg@\\}\eﬁiager may therefore have unlawfully
delegated his powers to the(\%dﬁ@@‘lﬁnts

5. Concerns were raised E&é@;@rﬁbers of the Community Interest Group about the

S

effects of their paqt@?\l\;\atlon in preparing any report, known as a “scoping”

report, msofa&@ﬁuture legal proceedings may be concerned. It is clear that a
majority of members are of the view that their participation is being treated, or
may be represented, by Dublin City Council as public consultation on the
siting process. The majority view of the CIG members is that there has not
been proper consultation where and when it counted i.e. prior to choosing
Poolbeg as the preferred site. It is suggested that if and when the CIG provide

a report, they should indicate that their input into the scoping process is

entirely without prejudice to either the Groups

(iii)
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right or the right of any individual members of the Group to bring a challenge

to the process to date and that their involvement should not be construed as an

approval of any of the processes to date but rather of their involvement in the

process to obtain further information from the developer in the Environmental

Impact Statement about the proposed project.

Niamh Hyland, Barrister—at-Law
And
Lavelle Coleman, Solicitors

10™ October 2002
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Opinion
QUERIST: Community Interest Group (“CIG”)

RE: Dublin Waste to Energy

DATE: 10 October 2002

Introduction
We have been asked to consider the compatibility of the decision to site a thermal

treatment plant at Poolbeg in Dublin and associated decisions with relevant provisions
of Irish and European Community law and in particular to consider the following
questions:

In complying with requests to write a report to feed into the scoping document, are the
CIG members assisting in the procurement of a thermal treatment plant in Poolbeg or
compromising any objection they may have to such?

What authority does the City Manager have to procure a thermal treatment plant in
Dublin? Within the remit of the waste plan, does he have an option of not procuring a
thermal treatment plant?.

Were all proper studies and procedures carriedgﬁ)t to select the preferred site
considering that the City Manager stated that variations of the Development Plan could
be carried out Messarv?

In answering these questions, it should be \gﬁ@e in mind that the perspective adopted is
one of the legality of the actions of theo@}@\ﬁ\/[anager and/or Dublin City Council. In
other words, what is examined is no esirability of a particular course of action or
whether or not another course o{ . »n would have been better, for example, from an
environmental point of vievs‘ﬁo@f whether the action taken is permissible in law.

In view of the fact that there his been a number of summaries of the chronology of
events to date in respect of thé\\proposed plant at Poolbeg, it is not proposed to set out in
detail the chronology of e¢&nts but rather make reference where necessary to relevant
events.

Authority of City Manager to Procure a Thermal Treatment Plant
Question (b) has two aspects to it. The first is to consider the authority of the City
Manager to procure a thermal treatment plant and the second is whether, within the
remit of the waste plan, he has an option of not procuring a thermal treatment plant.
In order to answer this question, it is necessary to revisit briefly the process that led to
the decision to procure a thermal treatment plant. Under the 1996 Waste Management
Act, Section 22(2) states that each local authority shall make a plan with regard to the
prevention, minimisation, collection, recovery and disposal of non hazardous waste
within its functional area and in relation to certain matters concerning hazardous
waste.

On 7 December 1998 the Dublin City Council adopted a Waste Management Plan. At
page 5 of the executive summary, it refers to four waste management scenarios.
Scenario 4 is to achieve maximum realistic level of recycling to comply with EU draft
Landfill Directive and achieve bulk waste reduction through thermal treatment. At
page 6 it is stated:

“Scenario 4 has been chosen as the best practicable environmental

option in that it minimizes landfilling to the greatest possible extent,
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maximizes recycling, meets all legal requirements and is the most
robust and secure option for the future. The new approach includes
thermal treatment of waste which is the subject of further study in
terms of available technologies, emission standards, number and size
of grants, procurement and siting........ The Dublin local authorities
have an open mind currently on likely future forms of thermal and
biological treatment, but require the best available technology not

entailing excessive cost in reach case.”

At page 68 of Part IV - Waste Management Policy - the reasons for which thermal
treatment is favoured are set out.
At page 90 under paragraph 13.4 it is stated under the heading “Thermal Treatment of
Combustible Waste”:
“It is recognised that provision of thermal treatment facilities will

involve a feasibility/site selection process, detailed planning, EIS
and licence application stage, implemeg(ﬁﬁon of a procurement
process followed by construction azgég commissioning. It also
requires an initial period of pubﬁ%ﬁ%bate and discussion prior to the
taking of a decision in rz \?Q to construct such a plant. On this
basis, a more reallstlcﬁ@for commencement of thermal treatment
would be the startQ&ZA?%04 to allow for public discussions and the

putting in place o eé(%aste reduction and recycling initiatives”.
&

Our reading of the Plan and, in particular, those parts of the Plan referred to above, is
that a decision in principle has been taken to construct a thermal treatment plant,
despite the reference to the necessity for further studies.

This is directly relevant to the question of the authority of the City Manager to procure
the thermal treatment plant. However, before dealing with that question, it is necessary
to deal with the second question - within the remit of the waste plan, does he have an
option of not procuring a thermal treatment plant?

Section 22(12) of the 1996 Act provides:

“A local authority shall take such steps as are appropriate and

necessary to attain in relation to its functional areas the objectives in
a waste management plan made by the authority (whether such plan
has been made by the authority or jointly by the authority with

another local authority or other local authorities)”.
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Sections 132 and 149 of the Local Government Act, 2001 are also of relevance here.
Section 132 provides:
“(1) It is the duty of every manager to carry into effect all lawful

directions of the elected council of a local authority or a joint
body for which he or she is manager in relation to the
exercise and performance of the reserved functions of the

local authority or joint body.”

Section 149(2) provides that in respect of each local authority for which he is manager,
a manager is responsible for:
the efficient and effective operation of each such local authority; and
for ensuring under Section 132 the implementation, without undue delay, of the
decisions of the elected Council.
Sub-section (3) provides that for the purposes of discharging the responsibilities set out
under sub-section (2) the manager shall:

exercise and perform in respect of each local authority for which he or she is the

manager the executive functions of such local authority (including all functions in

relation to the employees of each such locgl authority); and
for that purpose, carry on and manage and control ge‘}lerallv the administration and
business of the authgrity.

Thus, if one of the objectives of the Plan is %\%hstruction of a thermal treatment
plant, then, in our opinion, he is ob\' ed-to take such steps as to ensure the
implementation of this objective in o@@t&to comply with his specific duties under
Section 22(12) and hig}ﬁgﬁeral duties under Section 149.

Is it the case that one of the obj\@@?es of the Plan is the construction of a thermal
treatment plant? The answer tdfﬁ@ﬁ question depends on the interpretation one places
upon the Plan but, in our opinigiio, the Plant is quite unequivocal in its terms, although
very little space is given to th@‘%ption of a thermal treatment plant. As demonstrated by
the extracts set out abovejscenario no. 4, which includes thermal treatment of bulk
waste, has been adopted. At page 10 of the executive summary, under the heading
“Policy Implementation”, the implementation date for the thermal treatment plant is
stated to be 2004.

Reference to the capital investment requirements for the Plan implementation set out at
paragraph 19, pages 10 and 11 shows a dramatic surge in capital investment to
£116,793,144 in 2003 and from then on a dramatic reduction, dropping to as little as
£409,208 in 2006. One must assume that this substantial capital expenditure in this
year, the year before the proposed coming on-stream of the thermal treatment plant, is
referable to the construction costs of the plant.

In all of the circumstances, we consider that the City Manager does not have the option
of not procuring the thermal treatment plant within the remit of the waste plan.

In relation to the second part of question (b), we consider that the authority of the City
Manager to procure the thermal treatment plant arises also from Section 22(12). The
doctrine of ultra vires is an important one in the law of local government and effectively
states that a local authority may only do what it is statutorily required to do or acts
which are ancillary to, or implicit in, those statutory objectives [of Section 66 of the
Local Government Act, 2001]. However, it seems to us that, in this case, there is no
need to seek to imply a statutory power on the part of the Manager, since Section 22(12)
explicitly requires the local authority to take the steps to attain the objectives of the
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waste management plan. Thus, the Manager is statutorily obliged to procure a thermal
treatment plant in Dublin.

Can the Elected Members Vote to Direct the Manager not to continue the Procurement

Process?

Section 3 of the City and County Management (Amendment) Act, 1955 empowered the
members of a local authority to make a resolution directing that works notified to them
not be proceeded with unless the works were those which the local authority are
required by or under statute to undertake. Section 4 of the 1955 Act provided similar
powers in respect of a requisition that a particular thing be done.

In considering whether the councillors can direct the Manager not to proceed with the
procurement process, it is relevant to refer to Section 22(10)(g) of the Waste
Management Act, 1996, as inserted by the Waste Management (Amendment) Act, 2001.
It provides:

“A local authority shall not, by resolution, under Section 3 or 4 of

the City and County Management (Amendment) Act, 1955 or Section
179 of the Planning & Development Act, 2000 give a direction that
work cannot be proceed with or require any act, matter or thing to
be done or effected where the effect of such direction or requirement
would be contrary to, or inconsistent wz{lt: any provision (including
any objective contained therein)q q‘@’@ waste management plan or
would limit or restrict the pro@%ﬁnplemenmtlon of such a provision
and any resolution purpogﬁz@t to be passed under the said Section 3,

4 of 179 which contra@%és this paragraph shall be void”.
<<O N
Q
&

The City and County Manag Hent (Amendment) Act, 1955 was repealed by Section 5
of the Local GovernmentgAct, 2001 (“the 2001 Act”), but the powers conferred by
Sections 3 and 4 of the 1955 Act were substantially re-enacted in Sections 139 and 140 of
the 2001 Act. The references to Sections 3 and 4 of the 1955 Act have been substituted
in some Acts by references to Sections 138, 139 and 140 of the 2001 Act (see e.g. Section
179(5) of the Planning & Development Act, 2000, as substituted by Section 5 and
Schedule 4 of the 2001 Act). However, it would appear that, perhaps due to a legislative
oversight, Section 22(10)(g) of the 1996 Act, as inserted by the 2001 Amendment Act,
was not amended in a similar manner. Thus, although Section 22(10)(g) purports to
exclude the making of resolutions under, inter alia, the repealed provisions of Sections 3
and 4 of the 1955 Act, it does not exclude a resolution under Sections 139 or 140 of the
2001 Act. Notwithstanding the obvious nature of this legislative omission, the Courts
would be unlikely to remedy it since this would involve an invasion by the Courts of the
exclusive law-making domain of the Oireachtas, in breach of the constitutional doctrine
of the separation of powers and contrary to Article 15.2.1 of the Constitution (see, e.g.,
State (Murphy) v. Johnson [1983] IR 235 and McGrath v. McDermott [1988] IR 258).
Although the exclusion in Section 22(10)(g) would be unlikely, therefore, to encompass
Sections 139 and 140 of the 2001 Act, the local authority may, nevertheless, be unable to
avail of the powers conferred by the latter sections in the light of case law on the ambit
of Sections 3 and 4 of the 1955 Act. In East Wicklow Conservation Community Limited v.
Wicklow County Council [1996] 3 IR 175 the Supreme Court held that the power
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conferred by Section 3 of the 1955 Act did not extend to works which the local authority
are under a statutory duty to perform, even though they may have an administrative
discretion as to the location in which the works are to be carried out. The respondent
had engaged consulting engineers to prepare an EIS and preliminary report for a
proposed waste disposal facility to service north east Wicklow. Having considered a
number of sites, the consultants concluded that, subject to public consultation and an
EIS, the site should be located in a particular area of North Wicklow known as
Ballynagran. The councillors passed a resolution rejecting the consultants’ proposals
and directing other areas be investigated as suitable locations for the proposed site. The
County Manager indicated the decision whether or not to proceed with the proposed
landfill site at the proposed or any other location was a matter for him in the exercise of
his executive functions and he considered the resolution to be ultra vires the Council and
of no legal effect. His decision was upheld by Mr Justice Costello in the High Court.
Mr Justice Blayney delivered the Judgment of the Supreme Court. He referred to
Sections 52 and 55 of the Public Health Act, 1878, the latter section of which provided
that a sanitary authority shall provide fit buildings or places for the deposit of any
matters collected by them in pursuance of this part of the Act. (This case preceded the
adoption of the 1996 Waste Management Act). The applicant submitted that the
County Council did not have a statutory duty to provide for the disposal of waste at
Ballynagran and therefore Section 3 of the City and County Management (Amendment)
Act, 1955 applied since the works in question were no $vorks which the local authority
were required by or under statute or by Order of & Court to undertake. The Court
noted that it was necessary, inter alia, to decigké@ﬁa place for a new landfill site if the
County Council were to fulfill its duty ungéi‘eesoection 55. In those circumstances, the
Judge held that the works did come witliinthe exception in Section 3 since they were
works that the local authority were regﬁ('wéd by or under statute to undertake. Section
55 necessarily required the Coun Qi:ﬁuncil to choose where it would put the landfill
site. It was possible that the obggz\l fon of providing a fit place for the disposal of waste
could be discharged at a differ@@? site, but that did not alter the fact that it would be
discharged by the works to be carried out at Ballynagran.

This case seems to 0 be authority for the proposition that if the elected
representatives of Dublin City Council were to pass a similar resolution under Section
139 of the 2001 Act directing, for example, the Manager to reject the site at Poolbeg and
to investigate other sites, such a direction could legally be disregarded by the Manager
on the basis that the exception in Section 139 applied, i.e. the procurement of the plant
at Poolbeg was a work which the local authority were required under statute to
undertake.

Can the Councillors Amend the Waste Management Plan?

Under Section 22 of the 1996 Act, the adoption of a waste management plan was a
reserved function (i.e. reserved to the councillors). However, Section 22 has been
amended by Section 4 of the Waste Management (Amendment) Act, 2001 and it is now
provided that the duties of a local authority with respect to the making of a waste
management plan shall be carried out by the manager and is an executive function.
However, under Section 22(10)(d) of the 1996 Act, as amended, the review, variation or
replacement of a waste management plan is a reserved function although there is a
moratorium on the councillors varying or replacing a waste management plan within a
period of four years from the date of the making of the plan, unless the manager
consents (Section 22(10)(e)).

The Dublin Waste Management Plan was adopted in December 1998. Thus, the four
years expires in December 2002. In our opinion, therefore, the local authority will be

EPA Export 25-07-2013:19:26:17



permitted to vary or replace or review the waste management plan after that date
without the consent of the manager. Furthermore, this is a reserved function and must
be taken by the councillors. Thus, the councillors may be permitted to amend the Plan
so as to alter the objectives in relation to the thermal treatment plant.
The Siting Process
The second question we have been asked to consider is whether all proper studies and
procedures were carried out to select the preferred site. As set out above, this analysis
is a legal one and is not concerned with whether the siting process necessarily was the
best process or resulted in the most appropriate site. However we have not confined
ourselves to the question asked and have attempted to consider the legality of the siting
process from a number of points of view.

Following the feasibility study for Thermal Treatment of Waste in the Dublin Region,
November 1999 (referred to as “the Siting Report”) the site at Poolbeg was
recommended to be the most appropriate site. Before dealing with the conclusions in
the siting study, it may be helpful to clarify that we consider that the power pursuant to
which the Manager has carried out the siting exercise is that conferred under Section
22(12) referred to above. The power in question is thus an executive function and to be
taken by the Manager and not the councillors.

Decision re Siting
A recurrent theme in the contact between the CIG and the Manager is whether or not a
decision has been taken to site the plant at Poolbeg. Tb%'Manager’s position is that no
decision has been taken since there are a number ofsteps that must be taken before any
final decision can be made on the plant at Pogtb;e@. It is certainly true that there are a
number of statutory approval processes tg@“ﬁlrough before the construction of the
plant can commence. However in our o %ﬁn this does not mean that no decision has
been made. Rather we consider that 3¢ itional decision has been made. Support for
this conclusion may be found in t]gu rcurement documents, in particular the Project

Information Memorandum Q(B*T July 2002 which states, under the heading “Site
Information” at paragraph 2(;\2JCg ublin City Council proposes to locate the waste to
energy facility on the Poolbeg O&%insula within easy access of the Irish power grid and not
far from the potential locatiofr of a district heating system in the docklands of Dublin. This
is the preferred site for the primary waste to energy facility and Dublin City Council
intends to make this site available under licence and without charge to the PPP Co.” It
goes on to state that Dublin City Council commenced the process of acquiring the
preferred site by means of a compulsory purchase order. A map of the preferred site is
attached.

This approach is supported by the decision of Mr. Justice Costello in the East Wicklow
case referred to above. A question arose in the High Court as to the application of
Section 2(7) which required the Manager to inform the members of a local authority
before works were undertaken or before committing the local authority to expenditure
in connection with the proposed works. The argument was made by the Manager that
no works within the meaning of Section 2(7) had been undertaken since the carrying out
of a survey of possible sites for waste disposal by consultants and the preparation of an
EIS did not constitute works. Mr Justice Costello did not accept this contention. He
stated that the facts of the case established that the County Manger had accepted the
advice of the consultants and was of the opinion that the waste disposal site should be
located at Ballynagran. He had clearly taken a decision that the site should be so
developed. But it was a conditional decision - the development was dependent on (a) its
suitability in the light of the proposed environmental impact study; and (b) the
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approval by the Minister. Thus, the proposed development of the site was “works”
within the meaning of the sub-section.

Assuming that the Manager has made a decision on siting, we are of the opinion that

this decision is probably governed by Section 151 of the Local Government Act 2001
which requires, inter alia, where the Manager considers an executive function is of
sufficient importance it shall be done by a written order signed and dated by him.

Report No. 7/2000 from the Manager to the Lord Mayor and Members of the Council

which is entitled “Waste Management Plan for the Dublin Region - Progress Report”

refers to the conclusions and recommendations of the November 1999 Report on Siting
and states that the most suitable site is considered to be Poolbeg. There is no reference
to a decision of the Manager to that effect. There is also a memo to the South East Area

Committee of 4 April 2000 from M. Twomey Assistant City Manager, where he states

that “Arising from the conclusions and recommendations of the report on Siting the site
at Poolbeg was identified as the most suitable for a Thermal Treatment facility in
accordance with the selection criteria.” It appears that no Order has been made by the
Manager pursuant to Section 151. This may be a ground for challenge on the basis that
the decision in relation to siting was of sufficient importance to justify an Order under
Section 151, although it would have to be shown that the Manager considered it to be of
sufficient importance. However this deficiency may be cured by virtue of the Manager
making an Order under Section 151.
Delegation &

The siting study was carried out by a consultancy group appointed to undertake the
study which is made up of a number of differgﬁtrﬁ%dies, including engineers, planners
and academics. The study is stated to have 0l;f"égilooverseen by the project steering group,
which were appointed to oversee the s >The project steering group included the
Assistant City Manager, Matt Twomiey, and representatives from Dun Laoghaire,
South Dublin and Fingal County‘@ﬁn%il. An important question will be the extent to
which the project steering grougo*a\ dlor the Manager made an independent decision as
to the siting or whether it simplxgﬁoccepted unquestioningly the recommendations of the
conguitants in relation to the siting.

There are strict rules ut delegation in administrative law. Under the Local
Government Act 2001 Section 154 deals with the delegation of functions. However this
applies primarily to delegation to an employee of a local authority.

The general principle is that a power must be exercised by the authority in whom the
legislature has vested this power. It may not be transferred to any other person or
body. Clearly the arrangements as between the consultants and the Manager do not
provide for an express delegation of powers to the consultants. Nonetheless, if it can be
demonstrated that the consultants effectively made the decision themselves which was
simply rubber stamped by either the City Manager or the project steering committee,
then this could prove to be a ground of challenge.

It appears from the papers provided to us that the only meeting held by the Steering
Group was that of 31 May 1999. This meeting could not have discussed the siting
decision since the report of the consultants on siting and environmental issues is
November 1999. Nor have any working papers of the Steering Group been produced.
If it is the case that there were no other meetings of the Steering Group, nor
documentation showing consideration of the Report on Siting either by the Steering
Group or the Manager then we consider there is a difficulty for Dublin City Council in
that they appear prima facie to have incorrectly delegated their decision-making
functions to the relevant consultants and have not participated in the decision-making
function statutorily entrusted to them.
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Consultation with Local Community

There are no specific statutory consultation requirements until the application (for
planning permission and a waste management licence)is submitted to the relevant
agency. However, we should note the grave concern of most, if not all, members of the
CIG that there has not been proper consultation. The Siting Report emphasises a
Public Involvement Programme, but for instance it is to be queried whether those
communities in the four areas which were short listed ought to have been consulted.
Furthermore, it is notable that the CIG (and the public) have yet to have the benefit of
the report from the Health Research Board on the health and safety aspects of
incineration.

Unreasonableness

A further traditional ground of challenge in judicial review is that of unreasonableness.
The standard for unreasonableness is a very high one. The seminal decision in this
regard is O’Keeffe v. An Bord Pleanala [1993] 1 IR 39. In that case, Chief Justice Finlay
held that in relation to planning matters, in order for an applicant to satisfy a court that
the decision-making authority has acted irrationally it is necessary that the applicant
must establish that the decision-making authority had before it no relevant material
which would support its decision.

An example of the application of the O’Keeffe prin;ép%s may be found in the case of
O’Reilly v. O’Sullivan, Unreported, Supreme Courts¥ebruary 26, 1997. In this case the
applicant was seeking to challenge a decisiono@;pﬁ)vide a temporary halting site for a
number of travelling families. It was alleggﬁ at the decision of the Manager was so
irrational that it ought to be set aside. R¢fepence was made to the decision of O Keeffe
v. An Bord Pleanala and to the ﬁndingO?) the Chief Justice, Mr Justice Finlay, that the
legislature has placed questio@gsdv,gf*the balance between development and the
environment and the proper cqgsi} ience and amenities of an area unequivocally and
firmly within the jurisdiction of\t@% planning authority. It was also pointed out that the
High Court could not interfexe with an administrative decision merely on the ground
that it was satisfied that o cﬂ?e@;acts, as found, it would have raised different inferences
and conclusions. Referring to the decision of Miss Justice Laffoy in the High Court, Mr
Justice Keane noted that she had carefully evaluated the considerable volume of
evidence before her in the light of those principles and had concluded that the
applicants had not discharged the onus resting on them of establishing that the
Manager had acted irrationally in making his Order. Mr. Justice Keane concluded that
she was correct in so deciding.

Thus, to show that the decision to site the plant at Poolbeg was irrational and manifestly
unreasonable will be a difficult one. In order to decide whether or not there was any
justification for such a challenge, a report from an independent expert experienced in
the matters of siting would have to be obtained to see whether there were technical
grounds which meant that the decision in question was indeed manifestly unreasonable.
On the face of the consultants’ report, we are of the opinion that it does not appear that
there was insufficient material upon which to base a decision to site at Poolbeg.

Legality of the Waste Management Plan in relation to Siting
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Section 22(6) of the 1996 Act contains certain general matters that the Waste
Management Plan (“the Plan”) shall include.

Section 22(7) provides that, without prejudice to the generality of sub-section 6, a waste
management plan shall include information or have regard to a number of specified
matters including the following:

“(e) facilities, plant and equipment which the local authority or

authorities concerned expect to be available or, in its or their
opinion, will be required to be available for the collection, recovery
or disposal of waste in its or their functional area or areas during
the relevant period and matters relevant to the selection of sites in

respect of facilities aforesaid”.

On our reading of the Plan there is no information about the selection of sites in respect
of a thermal treatment plant. There is a fleeting reference to site selection at p. 90 where
it is stated:

“It is recognised the provision of thermal treatment facilities will

involve a feasibility/site selection process,gdetailed planning, EIS
S
and license application stage, impleng@%tation of a procurement

P
process followed by construction s&\i\gé\ommissioning. 7
&
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Arguably this does not constitute information on siting although it might be considered
sufficient to satisfy the requirement of having regard to matters relevant to the selection
of sites.

If the correct interpretation of the Plan is that it neither contains information nor has
regard to siting considerations, this would appear to be an important omission. As
noted by the consultants in their November 1999 Report on siting, there are no national
guidelines regarding the selection of areas suitable for the location of thermal treatment
facilities (p. 37) '. In view of the absence of guidelines, it would appear all the more
important for the Plan to have reference to the important question of siting.
Given that the Plan is to be reviewed after five years, this will mean that the first review
of the Plan (unless of course the Councillors vote to do so earlier) will be December
2003. Given that the commencement of thermal treatment is envisaged by the start of
2004, by the time the review has taken place it is envisaged that the thermal treatment
plant would practically be up and running. Therefore, there is no possibility of the
review including detail in relation to siting or having regard to siting factors. In those
circumstances, it is apparent that any omission in the Waste Management Plan is not
simply a minor procedural defect, but a rez;l problem from the point of view of the
Plan”.

Ultimately, of course, it is a matter for a Court to decide the extent to which a waste
management plan has had regard to any given factor, including siting considerations.

Zoning N
§é~
We have been asked to consider whether the &oﬁhat the feasibility studies excluded
areas not zoned for thermal treatment Igﬁgﬁe a ground of challenge. We do not
consider this to be the case. It is certain ‘e that the Development Plan may indeed
be materially contravened under certigﬁ eircumstances. Indeed, under the provisions of
the Waste Management (Amendm Act, 2001 the material contravention procedure
is disapplied in circumstances av ére the development is consistent with provisions
(including any objectives cq\nt?uned therein) of, and is necessary for the proper
implementation of, a waste management plan in force in relation to the area concerned
(see Section 4, which introdiices Section 22(10)(c) into the 1996 Act). Thus, there is no
question but that the Council would be permitted to override the Development Plan if it
is necessary for the proper implementation of the waste management plan.
However, does this mean that the Council has an obligation so to do or to consider
whether or not to do so? In view of the jurisprudence on the purpose of a development
plan, we do not necessarily think so. In the case of McGarry v. Sligo County Council
[1989] ILRM 768, Mr Justice McCarthy described the Development Plan as follows:
“When adopted it forms an environmental contract between the

planning authority, the Council and the community embodying a
promise by the Council that it will regulate development in a manner

consistent with the objectives stated in the plan and further that the

' Reference is made in the Report to the draft EPA Guidelines for landfill site selection. These Guidelines set

out matters to be taken into account when selecting a landfill site.

* The Minister adopted regulations in relation to the content of the Plan (Waste Management (Planning)

Regulations, 1997, S.I. No. 137/1997), but these do not affect the provisions of Section 7(e).
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Council itself shall not effect any development which contravenes the
plan material.”

Many developments have been struck down on the basis that they are not in conformity
with the Development Plan. The argument here is the opposite — that the siting process
is invalid for complying with the Development Plan. We do not consider that such
compliance could be considered to be manifestly irrational or unreasonable in the
O’Keeffe sense or in breach of any procedural requirement. Our conclusion in this
respect is reinforced by virtue of the fact that three out of the four local authority
Development Plans appear from the November 1999 Siting Report to have made
specific provisions for an incinerator. Thus the question of an incinerator is a matter
which has been considered by the local authority in drawing up the Development Plan
and a decision has been taken as to where such a project should be located in the
context of the Development Plan. It is hard to see how taking this factor into account
when siting could be considered to be unlawful.
Necessity for Development Plan to include reference to Thermal Treatment Plant
An issue which has not been fully resolved in planning and environmental law is
whether or not a local authority is obliged to disclose in its development plan all
proposed development. In the case of Keogh v. Galway Corporation [1995] 3 IR 457 the
planning authority had indicated a number of proposediocations for halting sites in its
statutory development plan. It was sought to deveiop another undisclosed site. Mr
Justice Carney held that this would reprgsél@a material contravention of the

development plan since, having indicated gérfain sites, the local authority could then
proceed to develop another site. This was

zg’@'pite the fact that under the legislation then
in force there was no express rect\uir‘ginent on a planning authority to include

development olzjﬁti%s in the development plan.
In Roghan v. Clare County Counégl‘(@nrep., Mr Justice Barron, December 18, 1996) Mr

Justice Barron indicated that he 68\}1 not accept it was unnecessary for a local authority
to include all its developme B\

objectives in its plan. He considered that this would
override, not only the plalcl}) ut the consultative procedures preceding the making of a

development plan.
In Wicklow Heritage Trust Limited, Unreported, 5 February 1998 Ms. Justice
McGuinness quashed the decision of Wicklow County Council to submit an EIS on a
landfill site on the basis that the objective of providing waste disposal sites was not
included in the 1989 Wicklow County Development Plan, although under the 1963 Act
the Council was entitled to include the provision of waste disposal sites as an objective
in the plan. In those circumstances, she held that the proposed development of a waste
disposal site was in material contravention of the County Development Plan for County
Wicklow and stated as a general proposition that it was necessary for local authorities
to include all its objectives in its plan since, otherwise, it would mean that the local
authority could totally override its own plan (p. 35).

It appears that under the Dublin Corporation City Development Plan an incineration
plant is listed as a permissible use under the zoning objective Z7 °. Thus there is no
omission in the Development Plan.

However, reference is also made in the November 1999 Study to the Docklands Area
Master Plan. Under the Dublin Docklands Development Authority Act, 1997, Section 24

3 See p. 55 of the Feasibility Study - Report on Siting and Environmental Issues, November 1999.
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of the Act provides for the Master Plan and provides that the Master Plan shall consist
of a written statement and a plan indicating the objectives for various aspects of the
Dublin Docklands Area. Section 24 sets out in detail those matters that the Master Plan
shall include. Under sub-section (4) provision is made for the publication of the draft
Master Plan and the obtaining of submissions and observations to the Authority in
relation to the draft Master Plan. These provisions are similar to those which exist in
relation to the Development Plan, although do not provide for as detailed a
consultation.

Section 25 is also of interest. This provides, under Section 25(1)(a) that the Authority
may prepare a scheme known as the planning scheme, for the Custom House Docks
area or any part thereof and any other area specified for that purpose by order of the
Minister. Under the Docklands Master Plan, it was recommended that the Poolbeg
Peninsula be designated under Section 25. However as far as we can ascertain, the
Minister has not made a designation under Section 25. Consideration might be given to
lobbying for such a designation. If the area was designated there are strict restrictions
on the type of development that may be included in the given area which would almost
certainly preclude the possibility of a thermal treatment plant.

Position of CIG Members
We have been asked to consider whether, in complying with requests to write a report,
the CIG members are assisting in the procurement of the thermal treatment plant in
Poolbeg or compromising any objection Kt%fe?may have to such.

It should be emphasised that the current request tg’the CIG to write a report to feed
into the scoping document is not being made B@Y&ﬁ%nt to any statutory provision and is
therefore an entirely voluntary action on Ot}? sart of the Council and, indeed, on the
part of €IG itself.

It is proposed by Dublin City Q@(@c\ll to draw up terms of reference of the
environmental impact assessmen h is to be carried out by the service provider.
The input of the CIG is sought ig)o‘t 1} \Qrespect. Thus the CIG report will influence those
matters the developer will be asked to include in its environmental impact statement.
Thus, participation by the C1G in this respect will, at a maximum, simply be an input
into the terms of reference tebe provided by the service provider (see document entitled
“Questions and Answers relating to Waste Management Proposed by the CIG for the
Dublin Waste to Energy Project”). Putting it simply, what the CIG are being required to
do is to identify areas where the local community wishes to obtain specific information.
It is difficult to see how this participation amounts to an approval of the proposed
project. Nonetheless, on one view, it could be considered that if the group were seeking
to challenge an aspect of the project that has already been decided, for example, the
necessity of a thermal treatment plant at all, or the decision to site the plant at Poolbeg,
that no further action should be taken by the group and, instead, the challenge should
be immediately mounted.

As against this view is the fact that the Council have continually stressed that no
decision as such has been taken and that the siting process, etc, cannot be considered to
be a decision to site the plant at Poolbeg since there are a number of other steps that
must be carried out before any such decision could be taken. However, as set out above,
we do not fully agree with this view and consider that a decision has been made, albeit a
conditional decision. Moreover, it may be necessary for the purpose of any challenge to
argue that a decision has been made.

From one point of view, the participation of the CIG may be of assistance if the CIG
subsequently wishes to challenge any of the process. This is in relation to the
requirement of locus standi. Any challenge to the thermal treatment plant at Poolbeg
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would be brought by way of judicial review and this requires that the applicant has a
sufficient interest or a substantial interest in the matter, depending on the route taken
by the applicant. The law relating to locus standi is quite well developed in
environmental cases. There have been a number of important decisions on standing. In
Lancefort Limited v. An Bord Plednala [1999] 2 IR 270, at issue was planning permission
for a hotel, office and bank in the centre of the City of Dublin. The applicant was a
company which had been incorporated to oppose the development. Certain of the
members of that company had taken part in the oral hearing in front of An Bord
Pleanala. The respondent raised an issue as to the standing of the applicant, arguing
that it did not have sufficient interest to proceed.

The Supreme Court as a whole held that, in all the circumstances of the case, the
company did not have locus standi to bring the challenge but accepted as a general
proposition that bodies limited by guarantee owning no property affected by the
permission may be entitled to locus standi in proceedings of this nature and referred to
the decision of Blessington Heritage Trust v. Wicklow County Council [1999] 4 IR 571. In
this case Ms. Justice McGuinness stated that a blanket refusal of locus standi to all such
companies may tip the balance too far in favour of the large scale and well resourced
developer and noted that every case must be dealt with on its own facts. One of the facts
that will be of relevance is the extent to which the applicant has been involved in the
planning process prior to the legal challenge and to this extent the CIG’s participation

might be helpful. '

However that involvement may also preclude challe&ge in a particular area. In the case
of Lancefort, Mr Justice Keane gave as a grg\d{yﬁi’for refusing standing the fact that
members of the Applicant had not prev eyﬁgly objected to facts giving rise to their
challenge. In that case the Applicant’s \%hat the permission was invalid rested on
the alleged failure of the first respondg:ﬁ@ consider whether an EIS was required. Mr.
Justice Keane noted that although gxévmﬁers of the Applicant company had attended the
hearing held by the first nam@zﬂ pondent they had at no stage put forward this
objection. In those circumstan Q@Q e considered it would be a significant injustice to a
party in the position of the n % party to be asked to defend proceedings on the ground
of an alleged 1rregular¢ , which could have been brought to the attention of all
concerned at any time prior to the granting of permission, but which was not relied on
until the application was made for leave to bring the proceedings.

It should also be remembered that the issue of locus standi is one entirely within the
discretion of the Trial Judge and therefore irrespective of what advice is given, there
can be no certainty about the view a Trial Judge will ultimately take as to the standing
of any group irrespective of its levels of participation or otherwise in the process to date.
From all of the above, it will be clear that there are many factors influencing the answer
to this question and that it is not possible to provide certainty on this point. What may
be of assistance is to indicate a suggested basis on which the CIG could participate
although it should be stressed that this cannot guarantee that their participation will
not ultimately be problematic in terms of any challenge® they may subsequently mount.
We would suggest that when providing a report they should indicate that their input
into the scoping process is entirely without prejudice to either the group’s right or the
right of any individual members of the group to bring a challenge to the process to date
and that their involvement should not be construed as an approval of any of the

* The CIG should also be aware that time limits in judicial review are very strict and that if they wish to

challenge any decisions made to date, they are obliged to do so promptly.
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processes to date but rather that their involvement in the process is in order to obtain
further information from the developer in the environmental impact statement about
the proposed project.

Conclusion

The Waste Management Plan adopted by Dublin City Council in December 1998
includes a decision to construct a thermal treatment plant.

The Manager is obliged under Section 22(12) of the Waste Management Act 1996 and
Sections 132 and 149 of the Local Government Act 2001 to implement the objectives in
a Waste Management Plan.

These Sections provide him with the authority and indeed oblige him to procure a
thermal treatment plant in view of the terms of the Waste Management Plan. Thus he
does not have the option not to procure a thermal treatment plant.

The members may not vote to direct the Manager not to continue the procurement
process, in particular by virtue of the provisions of Section 22(10)(b) of the Waste
Management Act 1996 as amended by the Waste Management (Amendment) Act 2001.
The members may vary or replace the Plan without the consent of the Manager from
December 2002.

The Waste Management Plan may not fully comply with Section 22(7) of the Waste
Management Act 1996 by reason of its possible failure to provide information on, or
have regard to, matters relevant to the selection of sites in respect of waste facilities,

plant or equipment.,&
A decision — albeit a conditional one — has been mﬁge in relation to the siting of the
plant at P%&ty@.
According to information provided to us ©Order has been made by the Manager
under Section 151 of th ¢al Government Act 2001.

On an initial view, it appears that theM@;}n\ager may simply have “rubber stamped” the
consultants’ decision in relation ﬁﬁﬂ?e choice of Poolbeg and that no independent
consideration of the report and Qéc\ s%n in relation to the choice of site was made. If this
is so, it may‘amount to unlawful delegation.

It is difficult to establish that \§Wanning decision is manifestly unreasonable in the legal
sense. It must be demong) ted that there was no material upon which the relevant
body could base its decision. On the face of the consultants’ report, it appears there is
sufficient material upon which to base a decision to site the plant at Poolbeg. It would
be necessary to obtain independent consultants to ascertain whether any technical
objections could be made to the choice of Poolbeg.

The fact that the consultants excluded areas not zoned for thermal treatment in the
Development Plan in deciding upon the site is not a ground of challenge, despite the fact
that the zoning could have been altered under Section 22 (10)(c) of the Waste
Management Act 1996 as amended where the development was necessary for the proper
implementation of a waste management plan.

The Dublin Docklands Development Authority Act 1997 provides under Section 24 for a
Master Plan. The zoning in the Master Plan does not include an explicit reference to
thermal treatment plants. There is a general requirement that county development
plans should contain all their objectives. A similar rationale may apply in respect of the
Master Plan under this Act and if no thermal treatment objective exists then any final
decision on the siting of a thermal treatment plant at Poolbeg may be unlawful.
Similarly, the thrust of the Master Plan in respect of Poolbeg is for environmentally
friendly initiatives and would seem to be against an incinerator.

It is not possible to give any certainty to CIG about the effects of their participation in
the scoping report insofar as future legal proceedings may be concerned. On the one
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hand it might assist them in establishing locus standi but on the other it might be
considered to be a factor precluding them from raising objections where they did not
raise them at an earlier stage and participated in a process despite those objections. A
form of words to accompany any input is suggested to mitigate these concerns but it
cannot be guaranteed that these words will necessarily have the desired impact.

NIAMH HYLAND B.L.

AND

LAVELLE COLEMAN, SOLICITORS
OCTOBER 10, 2002
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APPENDICES

Appendix 1

List of documentation supplied by Dublin City Council to Lavelle Coleman

1. Waste Management Strategy Report (December 1997).

2. Waste Management Strategy for Dublin Main Technical Report dated December
1997.

3. Waste Management Plan for the Dublin Region Adopted by Dublin City Council on
7™ December 1998.

4. Feasibility Study for Biological Treatment of Waste in the Dublin Region (September
1999).

5. Feasibility Study for the Treatment of Waste for the Dublin Region (September
1999). s

N
6. Feasibility Study for the Treatment of Waste fog%ﬁe Dublin Region — Report on Siting
and Environmental Issues (November 19%&‘){7@
<O

7. Minutes of Community Interest ' Meetings in October/November 2001 and
February/March/April 2002. é,;\\o%g\*
N

L
S
8. Dublin Waste to Energy, Project Draft Terms of Reference for Preparation of
Environmental Impact %a?ement for Proposed Dublin Waste to Energy Project dated
November 2001. Qo°
9. National BioDiversity Plan(Department of Arts, Heritage, Gaeltacht and the Islands).
10.  National Heritage Plan(Department of Arts, Heritage, Gaeltacht and the Islands).

11.  Document entitled “Timeline” setting out a Chronology to date and enclosing copy
Motions and related reports of Dublin City Council.

12. Copy Brochure from Department of Environment and Local Government entitled “A
Policy Statement, Waste Management, Changing Our Ways”.

13. Document entitled “Some Facts about the Proposed Incinerator at Poolbeg”
distributed by Councillor Dermot Lacey at CIG meeting in March 2002.

14. Copy letter sent to the CIG by Mr. Matt Twomey, the Assistant City Manager in
response to the circular distributed by Councillor Lacey.
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15. Copy Dublin City Waste Management Plan for 1993-1998.
16. Copy further material from records of Dublin City Council meetings.

17. Copy Draft EPA Guidelines for Landfill Site Selection and Retail Planning
Guidelines.

18. Copy Dublin City Development Plan.
19. Copy Docklands Area Master Plan.
20. Copy Planning Schemes for Custom House Docks Area.

Copy further Documentation Relating to the Feasibility Study

Preliminary Briefing Notes for Consultants.
Monthly Report No. 1 September 1998.
Acceptance of appointment to carry out the study.
Letter from Department of the Environment (Doqu%gardlng the study.
Monthly Report No. 2 October 1998. &
Letter to DoE. 06\\;7@
3
Letter from MCOS. og?eg\
Agenda for Workshop. Q\}\Q&\}\
Notes from Workshop. S &
10.  Letter from DoE confirming deﬁih?of the Study.
11.  Monthly Report No. 3 Dec ét 1998.
12.  Monthly Report No. 4 Jan Q?S' 1998.
13. Summary of Public Con ‘Ptatlon Methodology.
14. Letter from MCOS 1 d@%ﬁmg delivery of the first volume of the report.
15. Minutes of Steering roup Meeting.
16.  Monthly Report No. June/July 1998.
17. Letter from MCOS indicating delivery of the second volume of the report.

PN R D=

o

Copy Procurement Documentation

l. Copy Project Information Memorandum (12" July 2002).
2. Copy Request for Qualification (12 July 2002).
3. Copy Contract Notice.

Copy Documentation Provided in relation to the Community Interest Group

1. Report A: Summary of the CIG process.
2. Report B: Selection Process and Application form for the CIG.
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3. Terms of Reference for the CIG.

4. Official record of CIG meetings in October, November, February, March and April.

5. Written answers to questions raised by the CIG.
6. Report on the process to date from Hendrick van der Kamp.
7. Indicative timeline for the project.

8. Map of “Area Under Consideration”.
9. Draft Terms of Reference for the Developers EIS.
10. Dublin Waste to Energy Project brochure.

11. Waste Wise Issue 1.
&
12.  Waste Wise Issue 2. §<z~
N Q@
. F &
Various Copy Documentation Supplied By Qf@%’[embers
SO

Various Correspondence from Dublin.City' Council with Lavelle Coleman

&5
N
Qé \\'\\Q
\"OQ
O
&

S
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Appendix 2

List of Legislation referred to and/or considered in Opinion

National Legislation

1. Public Health Act 1878.
2. City and County Management(Amendment)Act 1955.
3. Local Government(Planning and Development)Act 1963.
4. Waste Management Act 1996.
5. Waste Management(Planning)Regulations 1997 SI No. 137/1997.
6. Dublin Docklands Development Authority Act 1997.
7. Planning and Development Act 2000. @‘\’“&
&
8. Waste Management(Amendment)Act 2000&\\;@
AN
9. Local Government Act 2001. Q\)\Q;\}\
S
10.  Planning and Development Rgg@aﬁons 2001 SI No.600/2001
S
\"OQ
EU Legislation éj\\o
OQ
11. Council Directive on%\’aste 75/442/EEC.
12.  Directive 85/337/EEC as Amended by Directive 97/11/EEC on Environmental Impact
Assessment.
13. Council Directive on Emissions from New Waste Incineration Plants 89/369/EEC.
14. Council Directive on Emissions from Waste Incineration Plants 89/429/EEC.
15. Council Directive on the Landfill of Waste 1999/31/EC.
16. Directive 2000/76/EC on the Incineration of Waste.
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Appendix 3

List of Case Law Referred to in Opinion and/or considered

1.

2.

10.

11.

12.

State (Murphy) —v- Johnson [1983] IR 235
McGrath —v- McDermott [1988] IR 258

East Wicklow Conservation Community Limited —v- Wicklow County Council
[1996] 3 IR 175.

O’Keeffe —v- An Bord Plenala [1993] 1 IR 39. s
N
O’Reilly —v- O’Sullivan *\é
Unreported Supreme Court Decision of 2g§b\fzé%mary 1997.
S
McGarry —v- Sligo County Council @%@] ILRM 768.
S Qg

Keogh —v- Galway Corporatlo@i 513 IR 457.

\Q

Q
Roghan —v- Clare County ncil
Unreported Judgement %R/lr. Justice Barron of 18" December 1996.

§
§
Wicklow Heritage Trust Limited
Unreported Judgement of Ms. Justice McGuinness of 5™ February 1998.
Lancefort Limited —v- An Bord Plenala [1999] 2 IR 270.
Blessington Heritage Trust —v- Wicklow County Council [1999] 4 IR 571.

Ni Eili v. Environmental Protection Agency Supreme Court 30 July 1999
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APPENDIX 2.4
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Issues Raised

Need for the Project
Questions were raised about whether the whole project was a fait accompli that an incinerator
was going to be built.

Concern was raised that there were no alternatives provided to manage waste and a that
incineration was being prescribed

A concern was raised that the waste figures are changing

Why should we be put under this serious health danger for only 25% of the waste in Dublin or
is 25 meant to be 75%7?

Where does all this rubbish come from?

So we won'’t be taking waste from outside of here? What happens when Dublin’s waste
grows?

If we manage to reduce our waste where does the plant get the rest of the waste to feed it?

You are talking about brining waste in outside of the peak hours, this will mean that we never

get a break from the traffic. R
%@
How many incinerators are planned for the whole COL@%’\A,
)
Why not have a few smaller incinerators? 4?: N
LS
R
WO &
A

Site Selection &dR{'\‘

Why was Ringsend picked as the pré'fé@&ed site

\
Was Ringsend chosen as a site t%g@ause its near to the sea and waste could be imported.
Where is the incinerator gomgcl’o be?

Is it possible that information might come up in the EIS that could change the siting of the
incinerator?

Is it public knowledge which site came in second?
| think the proposed site is the worst place to put it. We have two metal places and other sites
down there, it is like a cess pool and its not going to get any better with the treatment plant.

The park was destroyed years ago.

If the site was chosen on the basis that it is central, and the baling stations are going to be
use, it is not central any longer.

Is the site definitely Poolbeg?
Was Poolbeg chosen because it is near the power station?

Given that the location of the landfill is quite close to the northern edge of the M50, would it
not make more sense to build the incinerator there also?
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Does the contract specify that the tenderer is being engaged to build on the Poolbeg
Peninsula?

Can you site an incinerator on a landfill site?

Will the other possible sites considered by included in the planning application?

Landscape and Visual Impact
It was pointed out that Dublin Bay is a Special Area of Conservation but the Poolbeg
Peninsula is not a protected area but is zoned for industrial use.

Traffic
Concerns were raised about the small roads, crumbling bridges, and traffic and health
problems

Issue of lorries driving to the old Hammond Lane site at 11 pm at night

A concern about the baseline case that is being taken for traffic, is it pre or post Port Tunnel?
Traffic on Strand Road should be monitored

With the traffic problems on Pigeon House Road, would you rai\%g, children there?

When will you know what the designated routes that the tru@g will take will be?

S
S
My main objection is the traffic — its horrend@@g&barticularly with heavy trucks, which are a
problem for pedestrians and cyclists. Now® want to bring more trucks on to our roads.
How can we have confidence when yo{\@@\r@*consulting with us on Grand National Day and

Semi Cup Final Day? <<6\\ .\\@0

Is it 200 trucks over 5 or 7 days a week?

The Port Tunnel will be here too, wgﬁlovill have all of the pollution and there will be even more
traffic following these developq@nts. We don’t want any more industry down on the
peninsula. &

The developments at Merrion Gats, AIB and the RDS will bring thousands more vehicles.

What happens in Dun Laoghaire? | have visions of these trucks on these roads that can’t take
any more traffic.

How can we trust these figures (traffic figures)?

The plant was designed for the peninsula based on the Eastern Bypass being built but this
has not yet been done.

When the Toll Bridge was built in this area, the assessment on traffic was very limited. There
are now 25,000 vehicles, assessment doesn’t always work out how you plan it to. There is
enough traffic on our road system.

What time will the trucks be running?

The traffic flow charts show the a.m. and p.m. periods. Did you do a study on the interim
hours?

When the car ferry comes in all of the trucks filter through Beech Road, they don’t bother with

the Toll Bridge as it takes them out of the way. If | was a driver that would be what | would
do. These drivers that will come on these lorries will take the shorter route.
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The M50 and the Port Tunnel are fine but will still bring big trucks into D4. There was a 3
tonne limit on our roads 5 years ago and it was a joke as no one respects the limits.

What proportion of truck journeys will come over the Ringsend Bridge?

The drivers decide which way they want to go. There is no restriction on the Ringsend Bridge
for the safety of cyclists and pedestrians.

Are possible routes being looked at — what about Macken St.?
Can there be a condition that a local (traffic) model be built?

What about the docks and trucks coming down into Irishtown? A bridge has the potential to
eliminate traffic.

| think you have dismissed rail and there is a rail head on North Docks.
We are all very concerned about the transport as it is the worst site for transport.
Is it in the contract that the tenderer is responsible for sorting out the traffic problem?

How will waste be brought to the plant? &
N
Complex equation between trucks that produce particles an(;@@tack particulate matter.

S
Entire traffic study was conducted in 2003. It neecoj}ﬁibé\updated.
G

Q‘§Qé§\
Air Quality and Climate S
What is the vapour that comes out of the&'&séx)??
NG
Are the traces of pollutants coming &?to@\?ﬁe vapour completely non-hazardous?
S

A
There is more damage from bonfifg and cigarettes!
(\
S
The emissions have to fall out$omewhere.

If there were a temperature inversion 130 metres up in the air, how would this affect the
emissions?

Modelling in EIS should take account of the following:

e Secondary organic aerosols created in the stack by condensation.

e Compounds produced after flue gas cleaning i.e. aerosol etc. are prone to precipitation
and then falls to ground.

e Current levels of particulate in Dublin need to be studied to a level beyond what AWN
have produced.

e Topics in Indaver EIS don’t address the above.

Aerosol modelling should take aerosol formation and secondary particulates into account.

Subject to very complex aerodynamics that needs to be taken into account.

Residues and use of Materials
Concerns were raised about the heavy metals that are contained in the bottom ash and how
this could be spilt and enter the Bay

Is there a way of treating fly ash chemically?
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What happens to fly ash after it has been put in storage?

Has a decision been made yet as to what will happen to fly ash from the Dublin plant?
Is it probable that the fly ash will be shipped out?

Where will end products go?

Does the fly ash not have to be stored in a mine as its harmful?

Will the fly ash be exported?

S0 7,000 t of hazardous waste will be exported?

Is there any definite plant for how bottom ash will be used?

Is the remaining produce coarse or fine?

Will the flay ash and bottom ash be taken back to the transfer stations?

I’'m concerned with how you will handle the fly ash, is it dangerous?

Is it the intention to transport the ash out by the south side as there is a jetty there?

Where is the 25% of the weight remaining at the end of the §ficineration process from and
where will it go? RS
S
Anything that could extend the life of gravel would :éé\ood thing as there is a problem with
the supply of gravel in Ireland. &
SO
Is there any pre-sorting of material before i’g\\gb@émto the waste hopper?
Not all people separate their waste. dpé)o$°
LR
Will the plant burn hospital waste? Q(ZQ\\*\Q
O
If everything goes according to ih and honest competent people are running the plant, |
would be happy with the knowfédge that dioxins are not being emitted and that the plant
causes no harm to health. Ho@(tever, if the plant is not well managed that would be different.

Was there a problem with fly ash in England?

Where will the ash be cured? Where will it be cooled?
What happens if it is hazardous?

Water

Comment about the range in the values for water quality and how more sample sites might
show a greater range

Human Health

Concerns was also raised about the health effects on the population
What about the cumulative effect of pollutants on the area?

| am worried that it will affect my health

There are a lot of respiratory problems in the area, I'm afraid that a bit of extra emissions
could push people over the edge

EPA Export 25-07-2013:19:26:19



What are the EU standards based on, is it scientific studies that say dioxins are safe to
human health?

I’m concerned at the cumulative effect of particulate matter from traffic and from incinerators,
in particular heavy metals.

If the incidence of diseases is higher in an industrialised area, then should incineration be
added to the melting pot?

Do you know the effects of dioxins from traffic?

Given the substantial increase in traffic, there will be effects, what will be the impacts from
that increased load?

There is only one road going down to the proposed site — how will that take traffic?
What effect does dioxin have on human and animal fertility?

In post mortems, is account taken of dioxins present in the corpse of someone who has just
died?

What about the fumes coming from the lorries?

Do the emissions include furans? R4
%\é
Do Gunnar or Dieter have any concerns about any ot@r@issions’?
&
What about preventative health — screening for agﬁ?@a at national schools?
S $
Who is responsible for the health effects of @‘i&(én plant - designer or regulator?

Who is the guardian of our health? Do ~<HAS have a role?
&, \\*
Indavar EIS — doesn’t study PM 2. 5\0‘8y by day by rather on an annual basis.
\,
&
c®

Estuarine Ecology
Are the flow of water and the tidal patterns in Dublin Bay changing?

What are the risks to marine ecology from the construction and operation of the plant?

Terrestrial Ecology
What impact will the plant have on the ecology of the area?

General
What consideration has been taken of the microclimate and energy efficiency of the plant?

A concern was raised that there was no land to build on anymore — there is a requirement for
apartments in the area so maybe this site is no longer suitable?

What about the proposed fast tracking of the planning procedures with a Critical Infrastructure
Board to bypass the statutory process — will the proposed plant be included?

Is the integrity of ecology data sound, as it has been provided by Dublin City Council and they
have a vested interest?
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How is risk minimisation determined?
Is there any historical data that can be used for comparison?

Would be interested to hear about plants in other countries, particularly the data before and
after construction

Concern over the difficulty in getting accurate baseline information due to fires on the nature
park.

In terms of environmental law, what must happen before it takes effect e.g. how may birds
would need to be affected to be considered of ecological significances?

It was suggested that the meetings were too restricted and that there is a wider community
outside the immediate locality who should be informed

The data should be put into terms that are more meaningful, that is easier to understand.
I am concerned when you say that you cannot do proper biological tests in a mixed area.
If you have an incident and it is never recorded we would never know.
| have doubts about some of the estimates of sources of pollution — I'm not sure how these
figures were arrived at. N<
%@
Q
Someone said that the incinerator will last 30 years, v&u tgwé EPA monitor it for all of this time?
$
<O
Is the plant monitored directly by the EPA? éz?
Q
We used to be told 4 days before the EPAé):Qé\Q\@commg to the plant | worked in.

Are you looking at the waste to eng@@blant on its own without the aspirations of other
developers in the area? oQ

What is the prospect of taking e of the old landfill waste and using it to maintain the
operating capacity of the mcm@@

If some of the waste from the landfills could be used in the incinerator, it would provide a
clean space in which to deposit some of the incineration residues.

From the time that the contract is signed, how long will it take until the plant is operational?

Would the effluent water from the plant interfere with the biological processes of the sewage
works?

What are the actual risks?

What is the area that the vapour falls down on from the stack?

We would be better off burning paper rather than collecting it — | don't like recycling!
You are guaranteeing reliability so can we assume the bidders are not Irish.

Given your scientific understanding, are sampling techniques of 2-6 times per year sufficiently
safe for modern plants?

Do we have baseline data for the peninsula?

We can’t object to putting in an incinerator as we don’t have the necessary information?
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Is there a baseline measurement of dioxin in this area?

How many measurements are being made and does it include meteorological conditions at
the time?

What congeners are you measuring for?

Are you aware of figures that show problems with pre- and postnatal effects of people living
near incinerators?

Is putting waste into the sea and extending the coastline not acceptable?

Have you any plans in this area (Ringsend) for landfill?

Have you or are you consulting with NGOs on this matter?

Can the public have access to the specification that was used for the contract?

Can you tell us the basis of the contract, who will be the ultimate owner of the plant?

If the tenderer will design, build and operate the plant, what role is there for Dublin City
Council?

Have Dublin City Council been given guarantees from the pag&?bompany of Elsam Ireland?

Do the public get a chance to discuss what goes intq\{shggﬁwal document before it goes to An

?
Bord Pleanala® 4? \o*
Is the local authority obliged to collect everyo&é%fybblsh or can they turn around and refuse
to do it? é,}\o%@\
. . S
What is scoping? S
Lt

What topics will be covered by the E{@

Is there a link with another on%gq?%\ survey about the proposed causeway along Sandymount
strand?

When rubbish is burned, where does the smoke go?
Who will monitor emissions from the plant?

Could waste from all over Dublin come through our area?
How much waste do we export?

The plant and traffic routes should be mapped and interviews should be carried out in this
area as they are the most affected.

The number of people in the catchment area is known but their opinion isn’t and you haven’t
informed them so they can’t respond with informed opinions.

Interactions not well addressed in previous EIS. The following should be recognise and
addressed

e Synergistic / logarithmic effects

e Scale impact of combined organic chemicals.
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Who make the policy guidance re WHO papers for example?

What is the allowed capitol return for the operator — this return affects the cost of the gate fee
which in turn is paid by the community (residents, business exchequer).

Who are Elsam Waste to Energy Ireland Ltd - Single member company.

Who formally is responsible? Corporate ownership of the incinerator is of the essence
regarding their bona fide for doing it right and their responsibility to do it right.

The SLA should require monitoring by someone other than the operator.

Will there be Geiger counters on the input of the plant?

Incineration is unsafe at any level.

Community Gain

What benefits will the community will get out of the development of the plant.

Who defines what the ‘community’ is?

What is community gain?

| was not aware of money being available for the corzg\éﬁity — why compensate the

community, the incinerator isn’t negative, only the transport ifipacts are.

ﬁ
| really like the idea (community gain), this is newlg(\;/y@{@ver heard of it before.

How much money is available? QQ\>\Q§

What will this buy us and is this fund at tgé’@tﬁense of Dublin City Council capital spend?
What are the limitations on the fund’i%z \\\\

Will the local community be consg&es:i on how this fund will be set up, run and operated?

Who will adjudicate the dec%lons on how the money is spent as different parts of the
community will want different things?

Who decided on the sample area for the survey?

What area is being surveyed?

Is the purpose of the survey to find out how the community want to spend the money?

The needs and wants of a community will be very diverse and some members of the
community are more of a stakeholder than others e.g. those who have lived here for a long

time etc.

Dublin Bay is an amenity area for those outside the sample area, they too should be included
in the survey.

Statutory Process
How are the information sessions feeding into the planning procedures, particularly the EIA

How does An Bord Pleanala make their decision and how can the community participate?
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Who applies for the planning permission?

Operations

What penalties will be imposed on the operator of the plant if it is not operated properly and
will these be provided to improve facilities or will it go into a black hole.

What is the capacity of the plant and what type of technology will be used?

What will happen if the plant is not run properly and the ecology is damaged?

The plant could be the best in the world but if it is badly run there will be problems.

If its not the best plant from a health point of view we are in difficulties.

What standards are likely to be used for PM257?

How will we know that the dioxin levels are being measured and that they are not exceeding
regulations?

How will we know when the incinerator is not working and who will be accountable?

Are there incidents where incinerators with the new technology don’t meet the requirements?
How will we know if it will meet the standards?

Will the plant only take waste from the Dublin area? §®

Will the plant take hazardous waste? SHS

&
Is there any reason why water effluents fro%&%ﬁmste to energy plant cannot go into the
LY

sewage works as opposed to straight into tt\l X
S

S
Is the waste fed into the incinerator in gg%ﬁch process’ or on a ‘continuous process’?
<<0 N
What precautions are used to COOA(@?Q the risks involved in the start up and shut down
procedure? aﬁj\\

OQ
Do staff ever have to handle p%(rtly combusted materials?
How high will the stack be, will it be smaller than the ones there now?
Where will the process water come from?

How is the negative pressure maintained within the plant?

Waste will have a variable calorific content because the only sorting carried out is by the
householder — how will this be dealt with?

Is the flue gas temperature adjusted at the outlet?

What sort of lag time is there in the furnace?

Will predictive control be carried out?

What is the lead in time for starting the burners when the temperature drops below 850 °c?
Class 4 plants produce low quantities of dioxins. What is your experience of plants that meet

the Class 4 standard? Would you be familiar with how often they are shut down for
exceeding their emission limits?
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Are dioxins monitored before or after they are produced?

How wide will the stack be?

Will there be an inner flue where the plasma arises?

How many dioxin monitors will there be in the sampling chain of the flue?

How will the plant be monitored?

How can you guarantee that individual homes in the area will get district heating?
Choice of furnace.

How many lines etc?

Whose furnace will be use?

Operational boiler temperature and how it will effect quality / performance i.e. In the USA
boilers are replaced every 18 months.

Who assess the quality of the burn?

How much will be spent on the quality of the furnace p

N
Higher combustion temperature has a huge effect on cost aoqﬁkely hood of corrosion is
higher. Q& 7@

Who decides to produce more energy? (i.e. burn '@iﬁigher temperature verses preserving
the boiler) S
L&

o . : N4 :
Engineering decisions regarding all of th&é’@@hon of the grate etc impact on the plant
performance. N §‘
L
Three conflicts for a plant designer: \OOQ
1. Residence time required. &
Hot gas eats side of f%@%ége which is made of steel or refractory

2. What temperature and pressure do you need the boiler at?
Do you prioritise boiler maintenance over energy product?
3. De Novo synthesis

Resident time for creation of heat with protecting the furnace.
Later consequence — efficiency of process determines whether plant is for disposal or heat.
Drying of sludge could be a use for heat

DCC will prioritise standards and Elsam will prioritise cost so who decides on:
The bag filter — fibre glass Vs Cotton?

primary or secondary bag filters etc?

Gas scrubbers - wet or dry?

De NoX unit?

Coke onjection?

Coke bed or activated carbon?

Cleaning of the secondary particulates?

Elsam — Do they build plants?

Who will actually build the plant?
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Clarification is required on the size of the plant.
What is the guaranteed waste supply to Elsam?

Where / How are conflicts of internal replacement of equipment resolved — all of which are
costs.

Statutory Processes Session

Is there a maximum period for consultation?

Does it make any difference as to who makes the application?

The 6 week consultation period is totally inadequate.

Will the technology be known before the application is made?

Which statutory process comes first?

What technology will be applied for and will we see details before the application is made?
Will the EIA be made available before the application is made?

Who decides to make the statutory processes longer? é\\\fg"
N

There is no road for the extra trucks to come to the si{ge\oq@o

O
Is it right to say that if comments are not made ngz? s\erson in the first phase of consultation,
they will not be able to go through to the seco se.

S
Can an objector propose his or her own futi n to the waste problem?
Is there a fee to make an observation td‘, »Bord Pleanala?
N
How many weeks is the first and seg\dﬁd stage of consultation on the waste licence?
X

%gﬁéf:) make submissions?
What information will be made available — do the public get access to the planning application
and the EIS?

How long do the community h

There have been significant changes from Best Available Technology Not Entailing Excessive
Costs (BATNEEC) to Best Available Technology (BAT). Would Guidance Notes that are
being produced for this be available to the community?

It would concern me that we don’t know what scientific information is used to determine the
application.

Do the public authorities have the authority to enter into bonds?

Who staffs the Office of Environmental Enforcement, who will conduct the monitoring of the
plant and at what frequency?

Will the processes of planning application and waste licence application run side by side or
separately and when will that time be?

If the fast tracking process proceeds through legislation, would this system be used or the
existing process?

EPA Export 25-07-2013:19:26:19



If the process were to be changed would Dublin City Council inform the community of exactly
what the process would be?

When the application is made will Dublin City Council put the information on the website?

The statutory process seems very complicated, would an ordinary person be able to oppose
the plant?

How long does the advert appear in the paper?

We need to ensure that people have adequate notice so that there is no need for further
questions at a later date.

Does Dublin City Council hold a neutral position with regard to this proposal?
Who decided that the plant should go on the Peninsula?
Will there be a site notice about the application?

An advert in the newspaper about the application is not enough, how do | know what day it
will be posted?

At what stage can the non-technical summary be obtained?

There is a lack of information as to where to find information. \\fg"

@

%
The council could be faulted on many things but not qnq@gk of information. There has been
dozens for meetings, there is the Ringsend office, | éﬁgt etc.
9]

&
Where will waste to the plant be coming from?@*%s?\

<
If An Bord Pleanala has no function to ‘cgﬁffgl;(émissions who carries that function?

What amount of refuse is expected é&d\ro%é%\lant?

It is good to see that the EPA caréré'\eé\;ut unannounced inspections of these types of plant.
How were the 13 applicants recdoﬁced down to 27?

Will the EPA take the disposal of bottom ash and fly ash into account?

The EPA would have the provision to establish whether they agreed with what was proposed
and could alter what was proposed on the basis of the licence. If there were no objections
would the EPA automatically issue a licence with no conditions?

Will there be documentations around waste disposal?

Will there be certificates of disposal issued to the local authority coming into the plant?

Can we quantify the amount of waste resulting from incineration?

Is it likely that there will be a market for the bottom ash?

What becomes of medical waste?
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Dublin Thermal Site Study Siting and Environmental Issues

5. DEVELOPMENT OF SITING CRITERIA

5.1 SITE SELECTION GUIDELINES

The need for thermal treatment as a means for maximising landfill diversion has already been
established in the Dublin Waste Management Plan. As with all waste management facilities the
identification of areas suitable for a thermal treatment plant needs to be undertaken according to
a systematic selection process having regard to technical, environmental, social and economic
criteria. The aims of the selection process are as follows:-

To minimise environmental impacts
To protect the health and well being of the local community
To minimise the cost of the development

5.1.1 Legislation and Official Guidelines

As thermal treatment of municipal waste is not an established technology in Ireland there are no
national guidelines regarding the selection of areas suitable for the location of thermal treatment
facilities. There are however Draft EPA Guidelines for Landfill Site Selection. In the absence of
specific documents guidance must be taken from relevant Ie(géition. The primary pieces of
legislation are:- v‘@

89/369/EEC Air Pollution from New Municipal gj%@"mcmerators
Proposal for a Council Directive on the Incm of Waste 1998
The Waste Management Act, 1996 o°
The Waste Management Act is an enabli Qﬁ?ce of legislation being brought into law through a
series of Regulations. There is no spe@"c& idance regarding siting of thermal facilities, however
the broad thrust of the Act supports th t%@ﬁal treatment in that it supports the EU waste hierarchy
of reduction, reuse, recovery mcludmg;‘*energy recovery and finally landfill of residual wastes. The
proposal for a Directive on the Inq¢érat|on of Waste aims to reduce as far as possible negative
effects on the environment. In gérticular the effects on air, soil, surface water and groundwater
and the resulting risks to human health from the incineration and co-incineration of waste, and to
that end to set up and maintain appropriate operating limit values for waste incineration and co-
incineration plants within the community.

The site selection process has been made using all available guidelines and information within
the parameters of the legislation. A proactive public involvement process outlined in Chapter 4

informed the process and was instrumental in the formulation of guidelines for future site
selection processes.

5.2 SELECTION PROCESS

5.2.1 Methodology

The general procedure for the Study is a sieving process whereby exclusionary factors are first
examined. These are factors, which preclude the siting of a Thermal Treatment plant and include
the following:

Proposed Natural Heritage Areas
County Development Plans

37

EPA Export 25-07-2013:19:26:20



Dublin Thermal Site Study Siting and Environmental Issues

Areas of High Amenity or Archaeological Interest

These factors are classed as “Group 1’ criteria. By excluding these, generally suitable areas
emerge. “Group 2’ criteria are then considered. These are more significant criteria, which may
have serious financial implications for the development of a Thermal Treatment Plant and include
the following:

Road Access

Traffic

End-Market Use

Site Size and Current Land Use

Proximity to Residential Areas

General Planning and Environmental Considerations

Using this set of criteria the generally suitable areas were narrowed down to 4 generally
suitable/possible sites. The suitability of 4 shortlisted sites was further assessed resulting in a
preferential ranking for the siting of a Thermal Treatment facility.

5.3 GROUP 1 CRITERIA — EXCLUSIONARY ZONES

5.3.1 City & County Development Plans &

%\é

The siting of a Thermal Treatment Plan in the Dumisn,éR%gion should have regard to local
development policy as outlined in the following Deveélgpg@gnt Plans:
&
Dublin City Development Plan 1999 \§Q¢>\§
Dun Laoghaire/Rathdown County Develq,@?@ht Plan 1998
Fingal County Development Plan 19 S
South Dublin County DeveIopmer}(thz@& 998
R

These are legal documents prepare@k(gy each local authority to provide a framework for the
guidance and control of developme;gii‘within the Dublin Region. The site selection process should
have regard to the Plans as exigﬁg and future landuse in the vicinity of proposed sites needs to
be determined. Population trends, development plan zoning, designated industrial areas, end
market users and proposed changes in the transportation network need to be evaluated.

Development plan zoning objectives may vary between local authority areas. Objectives may be
included to provide for natural assets or amenities specific to that area such as the protection of
the Dublin Mountains or areas of urban renewal.

5.3.1.1 Dublin City Development Plan 1999

The siting of a Thermal Treatment Plant in the Dublin City area would have to have regard to the
Dublin City Development Plan (1999). The plan is one of a number of corporate policy
documents, which have key influence on the control of development in the City. The Plan deals
with the comprehensive planning of the city for the next five years while taking account of longer
term trends and objectives. The City Development Plan divides the city into a number of zones
listed from Z1-Z15 each having a zoning objective, as listed in Table 5.1 and illustrated in Figure
5.1. This table also illustrates the acceptability of the siting of a Thermal Treatment plant in the
various zones.

The Plan addresses the most commonly encountered activities within the City and indicates the
acceptability or otherwise of the proposed land use. The guidelines as suggested in this plan are
as follows:
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Dublin Thermal Site Study

Siting and Environmental Issues

Permissible Use
Is one which is generally acceptable in principle in the relevant zone, but which is subject to
normal planning consideration including policies and objectives outlined in the Plan.

Open for Consideration Use
Is one which may be permitted where the Planning Authority is satisfied that the proposed
development would be compatible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would otherwise be
consistent with the proper planning and development of the area.

Thermal Treatment is accounted for in the Plan under the landuse, ‘Incineration.’

This use is

classed as ‘permitted in principle’ in objective Z7, while this land use is not permitted under any
other zoning objective.

Table 5.1

Land Use Zoning Objectives in Dublin City

Zone

Zoning Objective

Thermal Treatment

Acceptability

Z1 To protect and/or improve residential amenities Not Permitted

Z2 To protect and/or improve the amenities of residential | Not Permitted
conservation areas

Z3 To provide for and improve neighbourhood facilities o Not Permitted

Z4 To provide for and improve mixed-services facilities A\?’VJ Not Permitted

Z5 To consolidate and facilitate the development of dhe central
area, and to identify, reinforce, strengthen ans' tect its civic | Not Permitted
design character and dignity A

Z6 To provide for the creation and proteq&%ﬁ«%’f enterprise, and | Not Permitted
facilitate opportunities for employment @reation

z7 To provide for the protection and<creation of industrial | Permitted in
uses and facilitate opportunities fér employment creation Principle

Z8 To protect the existing archite@t$ and civic design character,
and to allow only for limitedo€xpansion consistent with the | Not Permitted
conservation objectives of\t&e Development Plan of primarily
residential and compatiblefoffice and institutional uses

Z9 To preserve and providé’ recreational amenity and open space | Not Permitted

Z10 To be developed in accordance with approved mixed-use | Not Permitted
action area plans

Z11 To protect and improve canal, coastal and river amenities Not Permitted

212 To ensure that existing environmental amenities are protected | Not Permitted
in any future use of these lands

Z13 To seek the social, economic and physical rejuvenation of an | Not Permitted
area

214 To seek the social, economic and physical rejuvenation of an
area with mixed use, of which residential and ‘Z6’ would be the | Not Permitted
predominant uses

Z15 To provide for institutional and community uses Not Permitted

Source: Dublin City Development Plan (1999)

It is the high level of urbanisation and its associated high residential population, which particularly
distinguishes this local authority area from the other three study areas. This factor is reflected in
the zoning objectives and land use designations.

The zones Z1, Z2 and Z8, the main residential zoned areas, create exclusionary zones for a vast
area of the City. The amenity potential of the area is protected by the zoning objectives Z9 and

39

EPA Export 25-07-2013:19:26:20



Dublin Thermal Site Study Siting and Environmental Issues

Z11, which provide for the preservation and improvement of waterways and open space. These
areas are also exclusionary to Thermal Treatment development.

The main areas that create exclusionary zones are objectives Z1, 72, 73, Z4, 75, 76, Z8, Z9,
Z10, Z11, 212, Z13, Z14, and Z15 (Figure 5.2). These zones include the greater plan of Dublin
Corporation area. Areas that contain sections of land not in an exclusionary zone include:

Ashtown

Coolock

Darndale

Dublin Port/Docklands Area
Inchicore

St. James’s Gate

5.3.1.2 Dun Laoghaire-Rathdown County Development Plan 1999

The Development Plan consists of a number of zoning objectives, which are illustrated in Figure
5.3 and listed in Table 5.2. The table also illustrates the acceptability of ‘Industry Special’ which
is the use class under which Thermal Treatment would fall.

This local authority is distinguished from the other study areas by its maritime association. This
link is mirrored in the zoning objectives where categories are in p(pce to protect both coastal and
harbour related activities. x\é\}

&
The Development Plan addresses the most commonweg‘éountered activities within the county
and indicates the acceptability or otherwise of the foposed land use. The guidelines are as

follows: \\}QO\S\*
. . . S
Permitted in Principle Py

&
Is subject to compliance with relevq&@cies, standards and requirements set out in the

Development Plan Qé\ O
o°®
Open for Consideration N

Uses which could not be co ered acceptable in principle in all parts of the relevant use
zone. They will only be accepted where the Council is satisfied that the use would not have
undesirable consequences for the permitted uses. Uses, which are temporary by nature, are
open for consideration in all zones.

Not Permitted
Activities which are not indicated as “Permitted in Principle” or “Open for Consideration” will
not be considered.
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Dublin City Draft Development Plan

[] Zone Z1 to protect, provide and improve residential amenities F I N G A L
Zone Z10 to be developed in accordance with approved mixed use action area plans

[0 Zone Z11 to protect and improve canal, coastal and river amenities

[l Zone Z12 to ensure that existing environment amenities are protected in any futu

n Zone Z13 seek the social, economic and physical rejuvenation of an area

n Zone Z14 to seek the social, ic and physical reju tion of an area with

B Zone 215 to provide for institutional and community use

[] Zone Z2 to protect and/or improve the amenities of resiential conservation areas

[l Zone Z3 to provide for and improve neightbourhood facilities

@ Zone Z4 to provide for and improve mixed services facilities

B Zone Z5 to consolidate and facilitate the development of the central area...

] Zone Z6 to provide for the creation and protection of enterprise and facilitate

[l Zone Z7 to provide for the protection and creation of industrial uses and facili

[ Zone Z8 to protect the existing archit al and civic design ch: ter...

] Zone 29 to preserve, provide and improve recreational amenity and open space

SOUTH DUBLIN

0 25 WE
— S— !

Kilometers
DUN LAOGHAIRE - RATHDOWN

Figure 5.1 Dublin City Development Plan Zoning
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SOUTH DUBLIN
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DUN LAOGHAIRE - RATHDOWN

Fig. 5.2 Dublin City Thermal Treatment Exclusionary Areas
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Table 5.2 Land Use Zoning Objectives for Dun Laoghaire-Rathdown
Zone Zoning Objective Thermal Treatment
Acceptability
A To protect and/or improve residential amenity Not Permitted
A1 To provide for new residential communities in accordance with Not Permitted
approved action area plans
B To protect and improve rural amenity and to provide for Open for
the development of agriculture Consideration
LC To protect, provide for and/or improve local centre facilities Not Permitted
DC To protect, provide for and/or improve district centre facilities Not Permitted
TC To protect, provide for and/improve town centre facilities Not Permitted
E To provide for industrial and related uses Permitted in
Principle
E1 To provide for the development of a science and Open for
technology park Consideration
F To preserve and provide for open space and recreational Not Permitted
amenities
G To protect and improve high amenity areas Not Permitted
GB To protect and enhance the open nature of lands between Not Permitted
urban areas
H To provide for harbour related amenity, recreational, light Not Permitted
industrial and commercial development ¥ i
J To protect and improve coastal amenities N Not Permitted
Source: Dun Laoghaire-Rathdown County Development qun,§é1\998)
S, &

The main areas which create exclusionary zones ¢ @under zones A, A1, LC,DC, TC, F, G,
GB, H and J(Figure 5.4). These zones include tgéqgéas of:

Ballinteer Ballybrack é’ \®3lackrock Booterstown
Cabinteely Carrickmines \\Q 69 Churchtown Corklittle
Cornelscourt Dalkey L A‘ Dun Laoghaire Foxrock
Galloping Green Glasthule ;\00 Glencullen Glendoo
Goatstown Killiney @\ Kill of the Grange Kilmashogue
Loughlinstown Marley Milltown Monkstown
Mount Merrion Newtown Old Connaught Sallynoggin
Shankill Stepaside Stillorgan Tibradden
Ticknock Windy Arbour

Areas that contain small sections of land not in these zones include:

Churchtown
Deans Grange
Jamestown
Kingston
Loughlinstown
Leopardstown
Marlay
Milltown

Old Connaught
Sandyford
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5.3.1.3 Fingal County Development Plan 1999

The County Development Plan aims to achieve the sustainable development of Fingal County.
The Plan consists of a number of zoning objectives, which are illustrated in Figure 5.5 and listed
in Table 5.3. The table also illustrates the acceptability of the siting of a Thermal Treatment

facility in the various zonings.

In order to achieve sustainable development in Fingal, the County

provides guidelines for development in both its urban and rural communities. The guidelines are
as follows:

Acceptable
Uses that will be considered acceptable

Open for Consideration
The use is generally acceptable except where indicated otherwise and where specific factors
which may be associated with the use (e.g. scale) would result in the proposed use being
contrary to the zoning objective

Not Acceptable
Uses that will not be acceptable

Table 5.3 Development Plan Zoning Objectives for Fingal
Zone Zoning Objective & Thermal Treatment
(O Acceptability

A To protect and improve residential amenity in establ@ﬁ’ed Not Acceptable
residential areas NS

A1 To provide for new residential communities ig-actordance with Not Acceptable
approved action area plans and subject rovision of the
necessary social and physical mfrastrucsﬁg&

NC To protect, provide for and/or |mpr%\g:& k@bal/nelghbourhood Not Acceptable
centre facilities

NCB To protect, provide for and/or @b@e neighbourhood/local Not Acceptable
centre facilities in Ballymun <<r0

MVC To protect and enhance the\sﬁsemal physical and social Not Acceptable
character of major wllageg‘éntres and provide and/or improve
village facilities QO

C4 To provide for the County Hall and ancillary uses Not Acceptable

D To provide for major town centre activities in accordance with Not Acceptable
approved action area/structure plans and subject to the
provision of the necessary physical infrastructure

E To facilitate opportunities for general industrial Open for
employment and related uses in established industrial consideration
areas

L1 To facilitate opportunities for light industrial employment in a Not Acceptable
high quality landscaped environment in accordance with
approved action area plans and subject to the provision of the
necessary physical infrastructure

ST To facilitate opportunities for science and technology based Not Acceptable
employment in a high quality landscaped environment in
established science and technology parks

ST1 To facilitate opportunities for science and technology based Not Acceptable
employment and associated and complimentary uses in a
campus style environment in accordance with approved action
area plans and subject to the provision of the necessary
physical infrastructure
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DU BLIN CO RPO RATIdN Dun Laoghaire - Rathdown Draft Development Plan

[] To preserve and provide for open space and recreational amenities

[l To protect and enhance the open nature of lands between areas

] To protect and improve coastal amenities

[l To protect and improve high amenity areas

[l To protect and improve rural amenity and to provide for the development of agric
[] To protect and/or improve residential amenity

[] To protect, provide for and/or improve district centre facilities

[l To protect, provide for and/or improve local centre facilities

[l To protect, provide for and/or improve town centre facilities

] To Provide for harbour related amenity, recreational, light industrial and comme
[l To provide for industrial and related uses

[] To provide for new residential communities in accordance with approved action ar
Il To provide for the development of a science and technology park

0 2.5 5

Kilometers

Figure 5.3 DLRCC Development Plan Zoning
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Zone Zoning Objective Thermal Treatment
Acceptability
MU1 To provide for an appropriate and compatible mixture of Open for
uses in accordance with approved action plans and consideration

subject to the provision of the necessary social and
physical infrastructure

RV1 To protect and enhance the special physical and social Not Acceptable
character of rural villages and provide and/or improve village
facilities to serve local needs in accordance with approved
action area plans and subject to the provision of the necessary
social and physical infrastructure

B To protect and provide for the development of agriculture Open for
and rural amenity consideration
B1 To protect and provide for the development of horticulture and Not Acceptable

(Rush | to provide for the housing needs of persons native to the area
only) in accordance with an approved action area plan

F To preserve and provide for open spaces and recreational Not Acceptable
amenities
G To protect and improve high amenity areas Not Acceptable
H To provide for a Green Belt and to provide for urban and rural Not Acceptable
amenities &
Source: Fingal County Council Draft Development Plan 1998 ‘Qé\)
\.
* Where the use is subject to the overa//@nén‘g objective and specific
objectives within that zone S
> Where the use is subject to the o@g@onmg objective and specific

objectives within that zone and Q‘B(be be permitted in areas designated as
Sensitive Landscape Areas §° Qé

The main areas in Fingal which create @(‘CL on zones come under zoning objectives A, A1, NC,
NCB, MVC, C4, D, L1, ST, ST1, RV1 %&QF G, and H(Figure 5.6). These zones include the
areas of:

\
Baldongan Baldoyle @%nchardstown Carpenterstown
Clonsilla Corduf Donabate Flacketstown
Garristown Howth Knockbrack Lusk
Malahide Malheney Mulhuddart Portmarnock

Portraine Rush

Areas not entirely classed as exclusionary zones include:

Baldoyle
Balbriggan
Clonsilla
Santry
Swords
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5.3.1.4 South Dublin County Development Plan 1998

The County Development Plan sets out the aims of the Council for the future planning and
development of the County and provides guidelines on its development and conservation. The
guidelines suggested are as follows:

Permitted in Principle

Land uses designated under each zoning objective as “Permitted in Principle” are, subject to
compliance with the relevant policies, standards and requirements set out in the Plan,
generally acceptable

Open for Consideration

This includes uses which may or may not be acceptable depending on the size or extent of
the proposal and to the particular site location. Proposals in this category will be considered
on their individual merits and may be permitted only if not materially in conflict with the
policies and objectives of the Development Plan and if they are consistent with the proper
planning and development of the particular area

Not Permitted
Uses listed as ‘Not Permitted’ are, except in exceptional circ%pstances as determined by the
Planning Authority, not acceptable é\?f
$
The zoning objectives listed in the County Developmeit %n are illustrated in Figure 5.7 and
presented in Table 5.4. The table also illustrates the acceptability of ‘Industry Special’ which is
the use class under which the siting of a Thermal\\} @@ent facility would fall.

Table 5.4 Development Plan Zoning Oﬁzﬁves for South Dublin.
Zone Zoning Objective Thermal Treatment
S Acceptability
A To protect and/or improve Ré‘s\i@ntial Amenity Not Permitted
A1 To provide for new ResidentigPCommunities in accordance Not Permitted
with approved Action Aregyﬁlans
B To protect and impro&é\Rural Amenity and to provide for Open for
the development of Agriculture Consideration
LC To protect, provide for and/or improve Local Centre facilities Not Permitted
DC To protect, provide for and/or improve District Centre facilities Not Permitted
TC To protect, provide for and/improve Town Centre facilities Not Permitted
E To provide for Industrial and related uses Permitted in
Principle
F To preserve and provide for Open Space and Recreational Not Permitted
Amenities
G To protect and improve High Amenity Areas Not Permitted
GB To preserve a Green Belt between Development Areas Not Permitted
H To protect and enhance the outstanding natural character of Not Permitted
the Dublin Mountain Area

Source: South Dublin County Development Plan 1998

The South Dublin County Council area is different to the other study areas in that quite a high
proportion of the County is made up of mountainous terrain. Provision as been made in the
County Development Plan to protect this resource by granting the Council control of any
development above the 350m contour line. The objective of this development control is to retain
the open natural character of the mountains and enhance outdoor recreational potential of the
area while protecting and sustaining the environmental capacity of the upland landscape. The
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[ ] Agriculture Area

Il Central Area

M Industrial Area
[ Open Space

[ Renewal Area
[] Residential Area

Fingal Draft Development Plan

[ Amenity/Scientific Area
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Figure 5.5 Fingal Development Plan Zoning
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Figure 5.6 Fingal Thermal Treatment Exclusionary Areas
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South Dublin County Development Plan Draft 1998

[J Zone A to protect and/or improve residential amenity
[l Zone A1 to provide for new residential communities in accordance with approved..
[J Zone B to protect and improve rural amenity and to provide for the development..
] Zone DC to protect, provide for and/or improve district centre facilities

[l Zone E to provide for industrial and related uses

[] Zone F to preserve and provide for open space and recreational amenities

[l Zone G to protect and improve high amenity areas

@ Zone GB to protect a green belt between development areas

[ Zone LC to protect, provide for and/or improve local centre facilities
W Zone TC to protect, provide for and/or improve town centre facilities

KIEDARE

Figure 5.7 South Dublin Development Plan Zoning
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