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The following is Environmental Action Alliance- Ireland (EAA-I) response to the 
Environmental Protection Agency (the Agency) letter dated 12 January 2022 to Ms. Ruth 
Treacy on behalf of GCHL Limited (GCHL). The Agency is proposing to hold a virtual meeting 
with GCHL in January 2022 to progress the matter.  
 
On 2 June 2018, GCHL submitted an Environmental Impact Assessment Report (EIAR) to 
support a waste licence application to the Agency. The licence application claims on the 21 
November 2016, the High Court ordered the restoration of the site at Ballinderry in compliance 
with condition 12 of An Bord Pleanala permission PL 09.205039. 
 
The Agency in accepting and validating this licence application has infringed the following 
European Union legislation (the acquis). The legislation was transposed into Irish law in order 
to remedy the defects established by the European Court of Justice (ECJ) in Cases C-50/09 and 
215/06; 
 

 European Union (Environment Impact Assessment) (Waste) Regulations 2012 (S.I. 
No. 283 of 2012);  

 

 The European Union (Environment Impact Assessment) (Planning and 
Development Act 2000) Regulations 2012; 

 

 Section 171A of the Planning and Development Act, 2000, as amended; 
 

 The codified EIA Directive 2011/92/EU as amended by Directive 2014/52/EU; 
 

 The Planning and Development Act 2000, as amended; 
 

 The Public Participation Directive 2003/35/EC; 
 

For example, the ECJ in Case C-50/09, ruled that Ireland had failed to ensure that, where Irish 
planning authorities and the Environmental Protection Agency both have decision-making 
powers concerning a project, there will be complete fulfilment of the requirements of Articles 
2 to 4 of the EIA Directive, as amended by the Public Participation Directive 2003/35. 
 
In order to implement this judgement the European Union (Environmental Impact Assessment) 
(Waste) Regulations 2012, was transposed into Irish law to give further effect to Article 3 and 
Articles 2 to 4 of the EIA Directive 2011/92/EU, where it applies to certain licensable activities 
that require both a land use consent and a waste licence. 

 

The Agency appears to be unaware of the imprecations of the ECJ judgment in case C-50/09 
Commission v Ireland delivered on 3 March 2011. EAA-I had four complaints registered with 
the European Commission concerning the infringement of Articles 2, 3 and 4 of the EIA 
Directive.  
 
 
 
 
 

Submission S010200           Page 3 of 16

    
    

    
    

    
For

 in
sp

ec
tio

n p
ur

po
se

s o
nly

.

Con
se

nt 
of

 co
py

rig
ht 

ow
ne

r r
eq

uir
ed

 fo
r a

ny
 ot

he
r u

se
.

EPA Export 25-01-2022:02:41:36



Page 2 
 

In March 2014, the European Commission informed EAA-I that: 
 

ement, in 2012 Ireland adopted 
legislative amendments to the Waste Management Act 1996, the Planning and 
Development Act 2000, the Environmental Protection Agency Act 1992.  
 

The new provisions now require that a planning application must precede an application 
for a license with the Agency, that the Planning authorities and the Agency must 
cooperate in issuing development consent and that the Agency is required to carry out an 
environmental impact assessment (where required under the Directive) and to coordinate 
that with the local  

 
On 24 September, 2019, the Agency requesting comments from An Bord Pleanála pertaining 
to the waste licence application under section 173A (4) of the Planning and Development Act 
2000, as inserted by Article 10 of the European Union (Environmental Impact Assessment) 
(Waste) Regulations 2012. 
 

On 29 October 2019, An Bord Pleanála reply to the Agency stated that: - 
 

fill for the purposes of quarry restoration going forward, would not be covered by the 
grant of planning permission under PL 09.205039. All works associated with PL 
09.205039, including the implementation of the Site Restoration Plan, expired on 30th 

 
 

The Agency was fully aware in 2018 that the licence application related to a site in which 
unauthorised developments had taken place. Therefore, the EIAR submitted with the 
application was legally flawed. In addition, the Agency should have sought clarification An 
Bord Pleanala if GCHL had applied for leave to seek substitute consent regarding the 
development where the applicant is of the opinion that exceptional circumstances  exist such 
that it may be appropriate to permit the regularisation of the unauthorised development through 
substitute consent. In addition, as there was no EIA carried in compliance with Article 3 of the 
EIA Directive for permission PL 09.205039. Therefore, the grant of consent was legally flawed. 
 

The ECJ in Case 215/06 observed that:  
 

The wording of Art. 2 (3) of the EIA Directive was entirely unambiguous and was, therefore, 
to be understood as meaning that unless an applicant had successfully applied for the required 
development consent, and had first carried out an EIA when it was required, works could not 
be commenced without disregarding the requirements of the Directive.  (para. 51) 
 

The judgement in Case C-50/09 (Commission v Ireland) (2011) states:  
 

importance, since it sets out what constitutes 
an environmental impact assessment and must, therefore, be transposed explicitly.  The 
provisions relied upon by Ireland as adequate transpositions of Article 3 of the 
directive are insufficient    
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In 2017, GCHL sought an interlocutory Order (Case Number is 2085/2017) to restrain three 
residents (Paddy Maguire, Ted Quinn and Tony Maguire) from trespassing upon their lands at 
Ballinderry, Carbury, in the County of Kildare.  
 
Paragraph 4 of Affidavit of Barry Goode (Director of GCHL) states: 
 

in relation to the operation of the quarry pit last year 2016, and that the said proceedings 
were then compromised on foot of a Court Order, requiring inter alia the infill of the pit 
pursuant to the terms of the existing planning permission. I say that Kildare County 
Council and the Environmental Protection Agency have all been notified about the 
proposals in relation to the remediation of the said quarry pit and property under Article 
27. 

 
Colm Lynch Executive Engineer, Kildare County Council prepared an Affidavit which 
states, 
given the Plaintiff permission pursuant to Article 27 and is minded, at this point, to refuse 
th (Paragraph 9) 

 
They resolved this matter when Barry Goode gave the George 

Barry Goode Director of GCHL 
stating:   
 

 The plaintiff understands not to import any further material into the site until such time 
as the EPA determines whether the material is a by-product or waste all without prejudice 
to current legal position. Should the EPA determine that it is waste then no such 
operations can take place until the legal position is determined, which is a matter for 
entirely separate proceedings  (see copy of Barry Goode letter and Colm Lynch 
Affidavit in Appendix 1) 

 
In other words, GCHL knew that the High Court did not Order the restoration of the quarry 
under condition 12. 
 
On 8 June 2017, the Agency determined, that in accordance with Article 27 (3) (a) of the 
Regulations, that Natural Soil & Stone notified to the Agency as a by-product in accordance 
with Article 27 (2) (a) of the Regulations should be considered a waste. However, GCHL did 
not go back into Court to establish the legal position concerning the unauthorised 
developments.   
 
The High Court case involved unauthorised developments. Therefore, legal position was 
clearly established by the ECJ in case C-215/06 (Commission v Ireland), which rendered it 
unlawful to seek retention for unauthorised developments. 

  The Agency is fully 
aware of this as it was cited many times in case C-215/06. 
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The Supreme Court judgement on 7 November 2018 in An Taisce v McTigue Quarries Ltd & 
Ors [2018] 1ESC 54, Mr. Justice John MacMenamin states:  
 

 (A) A 2010 did set out pathways of regularisation of unauthorised developments 
which required an EIA, screening for an EIA, or an AA, under the Habitats Directive, but 
always subject to the caveats laid down by the CJEU in relation to exceptional 

 
 
Had the Agency carried out an EIA Screening determination under Section 40 (2A) of the 
Waste Management Act 1996, as amended, it would have concluded that the proposed project 

the EIA Directive 2011/92/EU: 
in Annex I  
 

Instead, it continued considering this legally flawed licence application. Then on 4 August 2021 
the EPA informed GCHL that: - 

 

the subject of the licence application. If that was the case, there would be no direct planning 
oversight of the proposed development and the Agency cannot supplant the role of a 

 
 

 (1C) of the 1996 Act from considering an 
application where the requirements under Section 42 (  

 
The ECJ has ruled frequently that Community law is superior to national laws. Where a conflict 
arises between Community law and the law of a Member State, EC law takes precedence, so 
that the law of a Member State must be disapplied. Article 10 of the European Treaty states 
that Member States are required to take all appropriate measures to insure fulfilment of their 
duties under Community Law, including the obligation to nullify the unlawful consequences of 
a breach of Community law. 

EAA-I do not believe that the appropriate measure is to facilitate GCHL with a meeting when 
it is violating several ECJ judgements and the Irish High Court Order (App No: 2015/383MCA) 
when this company is presently carrying out unauthorised developments at the Ballinderry site. 
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Conclusion 
 
This submission has shown that the Agency accepting and validating the waste licence 
application W0298-01, which clearly infringed the following European Union legislation (the 
acquis).  
 

 The legislation transposed into Irish law in order to remedy the defects established by 
the European Court of Justice (ECJ) in Cases C-50/09 and 215/06; 

 
 European Union (Environment Impact Assessment) (Waste) Regulations 2012 (S.I. 

No. 283 of 2012);  
 

 The European Union (Environment Impact Assessment) (Planning and 
Development Act 2000) Regulations 2012; 

 

 Section 171A of the Planning and Development Act, 2000, as amended; 
 

 The codified EIA Directive 2011/92/EU as amended by Directive 2014/52/EU; 
 

 The Planning and Development Act 2000, as amended; 
 

 The Public Participation Directive 2003/35/EC. 
 

   Article 2 (1) and 4 (2) of the EIA Directive; 
 
 Sections 172 (1D) or 176 B (1) Of the PDA or Article 103 of the Planning & 

Development Regulations 2011;  
 

 Article 6 of the Habitats Directive (92/43/EEC). 
 
Therefore, in accordance with democracy, human rights and the rule of law, EAA-I is 
requesting the Agency in exercising its powers conferred on it by the Waste Management Acts, 
1996 to 2011, to return the legally flawed application and inform GCHL it must apply to An 
Bord Pleanala for substitute consent prior to submitting a waste licence application. Also, 
inform GCHL that any new application shall include a remedial environmental impact 
statement and a remedial nature impact statement undertaken under Section 177 of the Planning 
& Development Acts 2000-2011. 
 
 
 
Yours sincerely, 
 
-------------------------     Dated:   23 January 2022  
David Malone EAA-I  
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