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The Planning and Development (Amendment) Act 2010, introduced a new type of environmental 

impact assessment and a “substitute consent‟ mechanism.  This new “substitute consent’ procedure 

applies to any development prescribed for the purposes of either Annex I or Annex I1 of the EIA 

Directive.   

 

In this regard, had the Agency carried out an EIA Screening determination in accordance with 

Section 40(2A) of the Waste Management Act 1996, as amended, it would have determined  that 

the  proposed project is of a class that requires “substitute consent‟ because it is listed in Annex II 

Category II (b) of the EIA Directive 2011/92/EU: “Installations for the disposal of waste (projects 

not included in Annex I).”   In addition, the requirement to obtain substitute consent also applies 

where there has been a failure to carry out an EIA in accordance with Article 3 of the EIA Directive 

and an appropriate assessment for the purposes of Article 6 (3) of the Habitats Directive. 

 

The Supreme Court udgement on 7 November 2018 in An Taisce v McTigue Quarries Ltd & Ors 

[2018]1ESC 54, Mr. Justice John MacMenamin states:  

 ” The PD(A)A 2010 did set out pathways of regularisation of unauthorised developments which 

required an EIA, screening for an EIA, or an AA, under the Habitats Directive, but always 

subject to the caveats laid down by the CJEU in relation to exceptional circumstances, and for 

achieving substitute consent.”   

On foot of this new information from the Board and in exercise of the powers conferred on it by the 

Waste Management Acts, 1996 to 2011, the Agency must return the application (W0298-01) and 

inform the applicant that it relates to a different class of project.   

That prior to submitting a new waste licence application GCHL Ltd must apply to An Bord Pleanala 

for permission to submit a Remedial Environmental Impact Assessment Report, which shall be 

accompanied by Remedial Natura Impact Statement undertaken in accordance with Section 177G 

of the Planning & Development Acts 2000-2011.   

A failure by the Agency to take this appropriate action would create an absurdity between the Irish 

Constitutional Court, the European Treaty and the CJEU judgements in Cases C-215/06 and C-

261/18 (the acquis). 

 

 

 

 

 

 

 

Yours sincerely, 
 

--------------------- 
David Malone

Digitally signed by David Malone 
DN: cn=David Malone, o=EAA-I, ou, 
email=davidmalone12@gmail.com, 
c=IE 
Date: 2019.11.06 13:58:39 Z
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