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S
A. Introduction to Submission F°
SO
EOA
Note: &5 &

The definition of Environmental ImpggtAssessment, EIA, in my submission is taken
from the EIA Directive; as clarifie&q@%uropean Union document:
ENVIRONMENTAL IMPACT ASSE\%&EN T OF PROJECTS
RULINGS OF THE COURT OF O{@%‘ TICE published 14/3/2013

O

"The environmental impact assessment must identify the direct and indirect effects
of a project on the following factors: human beings, the fauna, the flora, the soll,
water, air, the climate, the landscape, the material assets and cultural heritage, as
well as the interaction between these various elements.” (page 4)

“It should be noted that Article 1(2) of Directive 85/337/EEC as amended defines
only a single type of consent, namely the decision of the competent authority or
authorities which entitles the developer to proceed with the project.

(C-332/04, Commission v. Spain, paragraph 53)” (page 16)

(with specific attention to page 18, report on Commission v Ireland, ECJ case 50/09)

Environmental Impact Assessment is defined in the 2010 Planning and Development
Act as:

"171A.— (1) In this Part—

" environmental impact assessment * means an assessment carried out by a planning
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authority or the Board, as the case may be, in accordance with this Part and
regulations made thereunder, that shall identify, describe and assess in an
appropriate manner, in light of each individual case and in accordance with Articles 4
to 11 of the Environmental Impact Assessment Directive, the direct and indirect
effects of a proposed development on the following.

(a) human beings, flora and fauna,
(b) soil, water, air, climate and the landscape,
(c) material assets and the cultural heritage, and

(d) the interaction between the factors mentioned in paragraphs

@), (b) and (c).

(2) Subject to this Part, a word or expression that is used in the Part and that
/s also used in the Environmental Impact Assessment Directive has, unless the
context otherwise requires, the same meaning in this Part as it has in the
Environmental Impact Assessment Directive.”.

&.
Y
o ¢
Application history Q& Q@O
00\0\
24 March 2010 &@

Shell E & P Ireland dated the applicatiorbo?g@March 2010 which stated that the
IPPC Licence Review Application princi \%HS/ relates to the proposed change of
discharge point for treated producgﬁ}‘\.\wﬁter from the permitted outfall point just
outside Broadhaven Bay, to the sff@@\éa manifold located on the seabed in the Corrib
Gas Field. This Licence Review %plication also reconciles, within the submitted
documentation, changes whi ave occurred since the start of the IPPC licensing
process in 2004.

The existing IPPC licence (Licence Register No. P0738-01) was issued by the EPA to
Shell E&P Ireland Limited (SEPIL) on 12th November 2007.

P0738-01 was subject to the requirements of EU EIA Directive, the applicant
submitted the required EIS with the original application of Reg No 738-01.

IPPC Licence No P738-01, heading: Decision & Reasons for the Decision, states that
"In reaching this decision the Environmental Protection Agency has considered the
application and supporting documentation received from the applicant, all
submissions received from the other parties and the report of its inspector.”

There is no evidence if and when the EPA had carried out the legally required EIA
prior to giving consent for P 738-01 of if any other authority acted in the role of one
or lead agency for the purpose of EIA as defined in the Directive.

4 August 2010
The EPA issued the Proposed Decision on 4 August 2010 for P738-02.
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31 August 2010
The applicant outlined the reasons for their objection to the PD, dated 31 August
2010.

“"Rationale for Appeal

The proposed onshore pipeline route is currently under consideration by An Bord
Pleanala, the Department of Communications, Energy and Natural Resources and the
Foreshore Unit of the Department of Environment, Heritage and Local Government,
If approved construction of the onshore pipeline is expected to take at least to 2
years from the date of commencement. SEPIL therefore seek that these
circumstance is taken into consideration in the final wording of the second condition.
SEPIL note also that the period of the licence has been reduced from 7 years to 5
years.”

3 May 2012
In a letter dated 3 May 2012 the EPA required the applicant to submit the EIS for
the Corrib Gas Pipeline which had accompanied the application to ABP and DCENR.

(Those applications have been granted and consents issued in 2011 by ABP and
DCENR, consent granted by the EPA for change of associated Waste Licence in
2012) &

NG

S
4 March 2013 O.@S\
The EPA invited submission on the reviere‘t ication and Environmental Impact
Statements (sic) submitted by the appli , by way of letter dated 4 March 2013, 1
year after the applicant had subm;gigsgﬁe EIS.
For the record, the P0738-02 file é:@ﬂ%tains Peter Sweetman'’s letter which refers to
the requirements for EIA in A%gﬁ'st 2010 and the EPA's rejected of same as follows:

QO

"/ refer to your emails to my staff (Ref email to Sonja Smith on 10 August 2010: 18
In your recent emails you ask us to: "....Please supply a copy of reasons for the
determination or the relevant information and documents as to why this Annex 1
development does not need an EIA ...". I refer you to the Inspector’s Report in the
matter, which was assessed by the Board of the Agency in its decision to issue a
Proposed Determination in the case of a review application by Shell E&P Ireland
Limited, Register Number PO738-02. The relevant extract is set out below, and the
full document can be found at the link:”

EXTRACT FROM ANN MARIE DONLON'S REPORT ON SHELL

A. Peter Sweetman 19/04/2010

"Mr. Sweetman states that the development is covered by Annex | of the
Environmental Impact Assessment Directive 85/337 as amended. He states that no
EIS was submitted with the application and that the development of the refinery
does not have valid planning permission. He further states that the development of
the pipeline does not have planning permission and that the development has
substantially changed since the original EIS. He requests a copy of the scoping
document which found that the development was exempt from EIA.
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Comment:

It is confirmed that an EIS did not accompany the review application. SEPIL in their
review application provided a letter from Mayo County Council, the competent
authority for requiring an EIA, which clearly states that in Mayo County Council
opinion an EIA is not required for this development. Therefore the request for the
scoping document which found that the development was exempt from EIA should
be directed to Mayo County Council. The Agency cannot require an EIA to be
undertaken. The validity of planning and the need for planning permission for any
aspect of the installation is a matter for the planning authorities.”

The EPA has not explained or given reasons of why the above opinion has been
dismissed by the EPA post issuing of Proposed Decision.

I have made submissions to application of P738-02 prior to the Proposed Decision
and | am graciously accepting the EPA’s invitation to participate. For the record and
as a matter of transparency the Department for Communications, Energy and
Natural (DCENR) Resources appointed me as a member of the Consent Conditions
Monitoring Committee, (CCMC) charged with monitoring the conditions of the Plan of
Development 2002, as amended by way of Addendum ig#2011, and the Consent 40
to construct the Corrib gas pipeline. The EPA has a rgp??esentative on the committee.
I will revert to the issues of the CCMC later, wﬁ@% ticular regard to the EPA's
responsibility to comply with national and mt@ivga&lonal law.

( Appendix: Correspondence) RS QQ\\
.00%\\
N
& O@“
B. Submission Qééq
&
$)

The EIS is the outcome og)&ﬁ\e EIA ?

The Corrib Gas Project is subject to various consent/permission/licencing procedures
and Environmental Impact Assessment.

The EPA processed IPPC licence application P0738- based on the EPA Guidelines of
2002. Accordingly the EPA could not have carried out the legally require
Environmental Impact Assessment (EIA) of the application and/or Corrib Gas Project.

The judgement in ECJ Case C-50/09 confirmed that the EPA's interpretation of
European law was and probably still is fundamentally flawed as the EPA guidelines
and the EPA web site have not been amended, considering the ECJ issued its
judgement in March 2011.

For avoidance of doubt or confusion I include the definition of Environmental Impact
Assessment and procedures as laid out in the:

EPA GUIDELINES ON THE INFORMATION TO BE CONTAINED IN
ENVIRONMENTAL IMPACT STATEMENTS, 2002
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"1.1 INTRODUCTION

Environmental Impact Assessment (EIA) Is a process for anticipating the effects on
the environment caused by a development. An Environmental Impact Statement
(EI1S) is the document produced as a result of that process.

The competent authority examines the EIS.

The EPA website provides the following definition:
“Licensing Role

Environmental Impact Assessment (EIA) is the process by which the anticipated
effects on the environment of a proposed development or project are
measured. If the likely effects are unacceptable, design measures or other
relevant mitigation measures can be taken to reduce or avoid those effects.

The document from this process is called an Environmental Impact Statement (EIS).

The EPA Is a competent authority under Integrated Pollution Prevention and
Control (IPPC) or Waste Licensing regimes. The EPA wilfassess an EIS
submitted as part of an application for an IPPC 0\\r l/l@%te licence.”
Q-
£
SR
Is the EPA intending to carry out thg&\ﬁﬁ%ironmental Impact Assessment
for the plan or project or is the EPﬁiﬁnvironmental Impact Assessment

restricted to the ‘activity’? NEN
SN
O
The EPA letter inviting the puinQctg participate does not state if the agency intends

to carry out the Environmentaléfmpact Assessment of the plan / project or restricted
to the activity. However, th& EPA does state that a “public consultation” will take
place as per the Environmental Protection Agency Acts, 1992 to 2012.

The European Union EIA (IPPC) (2) Regulations 2012 S.I. 282 of 2012 does state
under Article 4:

(1) by the licensee under section 90(1)(b) for a review of a
licence or revised licence;

“environmental impact assessment” means an assessment, to
include an examination, analysis and evaluation, carried out
by the Agency in accordance with this section that shall
identify, describe and assess in an appropriate manner, in
light of each individual case and in accordance with Articles

4 to 11 of Directive No. 2011/92/EU of the European Parliament
and of the Council of 13 December 2011 on the assessment
of the effects of certain public and private projects on

the environment, the direct and indirect effects of a proposed
activity on the following:

(b) The Agency as part of its consideration of an application for
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a licence shall ensure before a licence or a revised licence Is
granted, and where the activity to which such licence or
revised licence relates is likely to have significant effects on
the environment by virtue, inter alia, of its nature, size or
location, that, in accordance with this subsection and section
87(1A) to (1H), the application is made subject to an
environmental impact assessment as respects the matters
that come within the functions of the Agency including the
functions conferred on the Agency by or under this Act.

As member of the public accepting the EPA’s invitation I am at a loss to understand
which part of the provisions and definitions of the 2012 Regulations apply: ‘public
and private projects’ or ‘activity?

Does the above restrict the EPA's function to the ‘activity’ that come within the remit
of the agency and therefore the EPA intends to carry out the Environmental Impact
Assessment for the activity/operation of the Corrib Gas Project only, leaving out the
interactions of the impacts this privte plan/project may have on the environment?

P
N3
Neither does the EPA provide an explanation of Whygk?é previously stated legal
position “ Therefore the request for the scopmgog‘g@ﬁment which found that the
development was exempt from EIA should b cted to Mayo County Council. The
Agency cannot require an EIA to be undertéakén.” -(correspondence EPA — Peter
Sweetman) has now been dismissed bﬁ@i@@‘EPA as invalid if not unlawful?
B
I submit and agree with Peter Swgé%@n’s view that the Corrib Gas Project is subject
matter to Environmental Impact %S%Qessment requirements. While the variously
required consents, permissionsogahd licences are issued by different Irish authorities
and agencies under separate fegislation, the Environmental Impact Assessment has
to be carried out by one lead agency for the whole plan/project and has to be
carried out prior to granting consent and cannot be restricted to the activity .

I refer and rely (I stress that as a member of the CCMC, appointed by DCENR | am
bound to act with due respect and have regard to obligation to national and
international law as manifest in Condition 2 of the Plan of Development 2002, as
amended) on the:

Judgment of the Court (First Chamber) of 3 March 2011.
European Commission v Ireland.

Failure of a Member State to fulfil obligations - Directive 85/337/EEC -
Obligation of the competent environmental authority to carry out an
assessment of the effects of certain projects on the environment - More
than one competent authority - Need to ensure an assessment of the
Interaction between factors likely to be directly or indirectly affected -
Application of the directive to demolition works.

Case C-50/09.
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"51. For the Commission, it is of the essence that the environmental impact
assessment be carried out as part of a holistic process

76. Article 2(1) of Directive 85/337 thus states that the environmental impact
assessment must take place 'before the giving of consent’. That entails that the
examination of a project’s direct and indirect effects on the factors referred to
in Article 3 of that directive and on the interaction between those factors be
fully carried out before consent is given.

/7. In those circumstances, while nothing precludes Ireland’s choice to entrust the
attainment of that directive’s aims to two different authorities, namely planning
authorities on the one hand and the Agency on the other, that is subject to those
authorities’ respective powers and the rules governing their implementation ensuring
that an environmental impact assessment is carried out fully and in good time, that
/s to say before the giving of consent, within the meaning of that directive.

91. As regards the obligation to carry out further assessments, Ireland argues that
the essence of Directive 85/337 Is that the environmental impact assessment be
carried out at the earliest possible stage, before the development starts.

There must be one agency who is able to carry out the interaction of impacts, in this
case it has to be the EPA as the last agency in the progeds&s. i

As a member of the Consent Conditions Moni ng Committee (CCMC) established
by DCENR, I have raised the issue of theQIjD Ilcence with the Department of
Communication, Energy and Natural Rgsig&?ces who clearly state that DCENR is NOT
the lead agency for the Corrib Gas P St | attach the relevant communications for
the record in my effort to assist t|<k8§PA If the EPA representative had shown any
interest in the matter, | gladly W(&ﬂd have provided the information at the earliest
stage. It is clear from even thg/ﬁppllcatlon itself that the current private plan/project
named Corrib Gas Project h&s no IPPC licence as the previous IPPC licence applies to
an earlier version of the project. IPPC licence P0O738-01 has not the capacity or
legality to be used for the current plan/project.

If the EPA as the last agency in the consents process for this plan/project, is the
responsible ‘one’ lead agency for having to perform the holistic Environmental
Impact Assessment for the plan/ project, claims that the Environmental Impact
Assessment has been carried out prior to granting consent for the project, the EPA
has failed to request a copy of the Environmental Impact Assessment documents
from the planning authority, Mayo County Council and / or An Bord Pleanala and
DCENR and the EPA’s consents and Environmental Impact Assessment for the waste
licence for the plan/project.

For avoidance of confusion, I am NOT referring to the various permissions, consents,
but the Environmental Impact Assessment documents, including the assessment of
the interactions of the impact on the environment as EU EIA Directive, including
rational and reasons. | refer you to Ludwig Kraemer’s definition of how to identify,
describe and assess the impacts from a plan/project:
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"the impact assessment need not, according to general understanding, be
made in writing, though it is difficult to see how one can "describe” (art.3)
the effects of a project otherwise than in writing”

Professor Dr Luadwig Kramer

Former Judge at Landgericht in Kiel, LL.D.

Former Head of the Unit for Governance in DG Environment of the European
Commission

The Proposed Decision has been issued in violation of legal requirements

I submit that the EPA issued the Proposed Decision without having had regard to
the Corrib Gas Project Environmental Impact Statement and little regard to their
obligation to comply with the requirements for Environmental Impact Assessment of
this project. I submit the EPA has to withdraw the Proposed Decision first and assess
application P0738-02 again, particularly the EPA has failed to inform the applicant
and the public of the reason for rejecting, post issuing the Proposed Decision, EPA
inspector Marie Donlon’s report and findings regarding the requirement for
Environmental Impact Assessment. “. SEPIL in their review application provided a
letter from Mayo County Council, the competent au&%r/ty for requiring an EIA,
which clearly states that in Mayo County Coun@)‘lqﬁm/on an EIA is not required for

this development.” & @S\
SN
N
O &
& &
Changes to the plan or project sﬂ9§€ date of application P0738-02
S

The applicant has not informed t\iagé’oEPA of the numerous changes of the plan or
project, prior and post comme@ement of construction, exceeding those mentioned
in the application. Neither dié’the EPA requested the applicant to submit changes to
the plan/project since the application had been accepted by the EPA. | am not in a
position to make an informed submission without the information, neither is the EPA
in a position to make an informed decision without the facts. | am not aware if Mayo
County Council informed the EPA of the numerous changes to the project, or if any
of the changes have an impact on the environment. | am not aware that the
changes are included in the EIS submitted to the EPA in May 2012. | am aware that
Mayo county Council granted numerous changes of the parent planning permission
without having required EIS and no Environmental Impact Assessment carried out.

No Environmental Impact Assessment on file for P0738-01, licence for the
earlier version of the Corrib Gas Project, which has substantially changed
in the intervening time

The EPA website, file P0738-01 does not include the Environmental Impact

Assessment final document. When | requested assistance by way of email, dated 6
March 2013, the EPA refused to make the EIA available.
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“I would appreciate your assistance in relation to your letter of
invitation re P0738-1 - P0738-02.

Kindly forward (or advice on where to find on the EPA website) the EIA
re P0738-01 to assist me in taking up your invitation”

The EPA responded, dated 7 March 1013 “...I am to advise that the EIS and
associated documentation is available at the link provided.”

No Environmental Impact Assessment document is available or described as such on
the 'link provided'. Neither is there an indication which authority is the lead agency
in the EPA’s opinion for the purpose of Environmental Impact Assessment of the
plan/project.

The EPA intends to carry out an Environmental Impact Assessment post
consent and post commencement of work

This public consultation in respect of application P738-02 and Environmental Impact

Statements is conducted post consent and post Proposeg’Decision.

The EPA's letter does not state if the agency intends &0 carry out an Environmental

Impact Assessment as per EU EIA Directive ang&g@%z of 2012:
&

S.1. 282 of 2012 Q&&Q@

EUROPEAN UNION (ENVIRONMEN TAL@&@@ACTASSESSMEND

(INTEGRATED POLLUTION PRE I/E/v\l%gﬁ AND CONTROL)

REGULATIONS 2012 S

(i) by the licensee under section 95(1 )(b) for a review of a

licence or revised licence, Q&&

“"environmental impact assessment” means an assessment, to

include an examination, analysis and evaluation, carried out

by the Agency in accordance with this section that shall

identify, describe and assess in an appropriate manner, in

light of each individual case and in accordance with Articles

4 to 11 of Directive No. 2011/92/EU of the European Parliament

and of the Council of 13 December 2011 on the assessment

of the effects of certain public and private profects on

the environment, the direct and indirect effects of a proposed

activity on the following:

(1) human beings, flora and fauna;

(1) soll, water, air, climate and the landscape,

(1)) material assets and the cultural heritage;

(iv) the interaction between the factors referred to in paragraphs

(), (i) and ().

I submit that the EPA is legally obliged to carry out an Environmental Impact
Assessment on application P738-02.
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There is no evidence that any other agency has carried out an assessment of the
interaction between the factors, indeed, there couldn’t have been as this application
is the last in line of numerous applications for the plan/project.

When the EPA issued IPPC Licence P0738-01, part of the plan/project had been
abandoned, a fact the EPA was fully aware of.

Who is the’ one’ or Lead agency for the plan /project?

The EPA has not stated who the lead agency for the plan/project is. While nothing
precludes Ireland’s choice to entrust the attainment of the EU EIA directive’s aims to
two different authorities, namely planning authorities on the one hand and the
Agency on the otherthere must be one agency who is able to carry out the
interaction of impacts, in this case it has to be the EPA as the last agency in the
process.

The Minister for DCENR has stated in his letters that the department is not the lead
agency.

Chemical discharge into marine environment from the plan/project has
taken place prior to decision on application P07§ -02
O

The confusion of who is the responsible agenc «*t%z@arry out the holistic
Environmental Impact Assessment for the p @brmect extends to the fact that
chemical discharge into the marine envir nt has taken place by way of operating
the offshore gas pipeline. The variousg;t? icals and compositions, amounts, outfall
location are listed in the Permit issugﬁ?@? DCENR. It would appear that the EPA was
not notified. However, | did inform%% EPA.

&°
My emails to the EPA 30 Auggg‘{‘ 2012 informing the EPA of the chemical discharge
of methanol into the marine @€nvironment was dismissed by the EPA, referring me to
DECNR as the responsible agency:

“The only IPPC Licence that is in place for Shell E&P Ireland at the moment is
P0738-01. The emissions referred to in your complaint are beyond the remit of the
Office of Environmental Enforcement in terms of our role in enforcing IPPC Licences.
IPPC Licence application P0738-02 is still under consideration and assessment and |
will forward your complaint to the Office of Licensing for their consideration. Your
concerns regarding discharges into the marine environment or the offshore pipeline
should be addressed to the Department of Communications, Energy and Natural
Resources.”

Principle Officer, DCENR, Ciaran OhObain informed me that the discharge was
permitted by the department, he did not provide the relevant extract of the
Environmental Impact Assessment that was required to be carried out by the
department for this chemical discharge.

The EPA, while the agency for the ‘activity’ of the plan/ project, did refuse to carry
out the assessment and the discharge of chemicals took place regardless.
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Public consultation post consent and post commencement of work/
construction of the plan/project

I am further confused about the fact that the EPA invites me to comment on
application P0738-02 and associated EIS when it is a fact that the Corrib Gas Project
has commenced construction and is partly already constructed and has operated the
offshore gas pipeline already. In that instance it is inconceivable that the EPA can
take the issues | raise in my submission into consideration, unless the applicant is
required to demolish what has already been constructed and the chemical discharge
reversed. Neither is likely to happen.

I submit that the EPA failed to ascertain the validity of Mayo County Council’s letter
stating: . . SEPIL in their review application provided a letter from Mayo County
Council, the competent authority for requiring an EIA, which clearly states that in
Mayo County Council opinion an EIA is not required for this development.” 24 March
2010.

I submit that the above is astounding to the point of raising questions bearing in
mind that the Planning and Development Act of 2010 states the following:

(c) by the substitution of the following subsections for gﬁbsect/on (12):
"(12) A planning authority shall refuse to consider a@%pp//cat/on to retain
unauthorised development of land where the a@?z.jﬁrity decides that if an application
for permission had been made in respect of. gf?@‘b’e velopment concerned before it
was commenced the application would hg@%&%qu/red that one or more than one of
the following was carried out— (,5’;\%0‘3\
(a) an environmental impact assessus 7
(b) a determination as to Whez‘he&%@*\envimnmenta/
impact assessment is required, 0\5\0
(c) an appropriate assessme/géé\

@
I submit that the EPA failed in its duty to ascertain the legal position but accepted
without question Mayo County Councils opinion.

EU Directive EIA requirements are for the plan/project versus Ireland’s
two-stage EIA: Stage 1: construction and Stage 2: operation or activity

| fail to understand the contradiction between the concise statement in the EU EIA
Directive that the Environmental Impact Assessment has to be carried out for the
plan/project, and the lIrish interpretation that the EIA is a 2 stag process of two
parts: construction and operation, without the facility to assess the interactions of
the impacts on the environment arising from the plan/project.

In the Irish understanding construction and operation/activity are like two parts who
never meet or become ONE.

The factual situation is, that the Minister for DCENR has stated to have carried out
the Environmental Impact Assessment excluding the ‘operational part’, despite
relying heavily on detailing and assessing the economic impacts in support for the

11
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plan/project, which is a consequence of operation. It is undisputable that economic
impacts only arise from the operation of the plan/project, i.e. the activity. Itis
inconceivable that the ‘activity’ is even further divided in sub-section for purpose of
Environmental Impact Assessment.

The planning authority is on record stating that it has carried out the Environmental
Impact Assessment excluding the ‘activity’. Mayo County Council is on record stating
that no Environmental Impact Assessment at all is required for P0738-02.

Neither agency has provided the public with the Environmental Impact Assessment
document however limited to specific parts of the plan/project. There is no evidence
that any of the agencies has carried out an environmental assessment of (7v) the
Interaction between the factors referred to in paragraphs (i), (if) and (ifi). of the plan
or project.

EIA requirements for interactions before giving consent

The EPA is the last agency which has yet to carry out the Environmental Impact
Assessment for the Corrib Gas Project and therefore is the agency which now has to
carry out the assessment of the interactions, which now is to take place post
consent which is violating Article 2(1) of Directive 85/337 that the environmental
impact assessment must take place ‘before the giving 8f>d%onsent’

e
Can the EPA carry out an Environment Opact Assessment including the
interactions of the factors of the plam?‘ngJect post consent and post
commencement of work? 4° <\®\
I submit that the EPA can't carry oulg%a%IA post giving of a Proposed Decision,
after granting of consent and posf&@}nmencement of construction without applying
the legal requirements for post c@”rstructlon consent which wrongly was referred to

as ‘retention’. See Planning a%@jébevelopment Act 2010 as above quoted.
@

Correspondence with the DCENR July 2012 regarding IPPC licence for the
plan/project

For the sake of clarity, the Department for communications, Energy and Natural
Resources issued consents for the Petroleum Lease, Plan of Development 2002 as
amended in 2011 by way of Addendum, Corrib Gas Pipeline consent 2002, revoked
in 2011 and replaced with new gas pipeline consent, granted in 2011.

Plan of Development 2002, as amended in 2011, Addendum (dated May 2010),
states:

"Recommendations and conditions

2. Compliance with all relevant national and international statutory requirements,
regulations in force at the time for a particular location and all directions given by
the relevant nation or local competent authorities, including:

-obtaining all necessary Planning Permissions,

12
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- obtaining a Foreshore Licence
- obtaining an IPCL Licence”

The Minister states in his letter, dated 20 July 2012, that “there is no statutory 'lead
agency’ for the Corrib Gas Project. "The developer is required to be in receipt of a
number of consents in order to construct the Corrib Gas Pjpeline and the grant of
these consents is the statutory remit of a number of bodles. "..subject of EIA”

"The outcome of this application (P0738-02) will be determined ....prior to the
commencement of the production phase of the development.”

(Letter attached)

(The Addendum entails the modified onshore pipeline route description, produced
water discharge and project schedule, required under clause 6 of the Petroleum
Lease dated 15 November 2001.)

The Minister and the EPA are not disputing the fact that the Corrib Gas Project is
subject to EU EIA Directive. | submit that there appears to be a flawed
understanding and muddling up of consent procedures of application and the
entirely separate procedures for Environmental Impact Assessment of a plan/project.
I submit that the Minister arbitrarily decided that plan/pfoject means it can be
divided into a staged Environmental Impact Assess@?lt of construction and
operational phase without a legal basis Withou@%ﬁng regard to the provisions of

the EIA Directive and disregarding the findk&@\’@f the ECJ case 50/09:
SR
"51. For the Commission, it is of the esg@ﬁg@‘hat the environmental impact
assessment be carried out as part 07:\ I listic process
DN

N\,
76. Article 2(1) of Directive 85/337); é@ﬁs States that the environmental impact
assessment must take place ‘be@%' the giving of consent’. That entails that the
examination of a project’s d/rq& and indirect effects on the factors referred to
in Article 3 of that directive &hd on the interaction between those factors be
fully carried out before consent is given.

In my effort to assist the EPA, I highlight the fact that DCENR’s understanding of the
statutory requirements for EIA is clearly expressed in the eTender Public
Procurement Notice as:

"Statutory Assessment of an E.I.S. accompanying an Application for Consent to
construct a Pipeline”

(Appendix)

The Minister appears to be of the opinion that the statutory Environmental Impact
Assessment is the assessment of an EIS. The Minister did not and could not assess
the interactions by his own admission that the issue of the operation of the
plan/project did not concern him, so it must be left to the EPA to carry out the
Environmental Impact Assessment for the plan/project to do so, not only in
compliance with the EU EIA Directive but with ECJ case 50/09.

Consent Conditions Monitoring Committee (CCMC)

13
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| referred to the CCMC earlier in my submission. To avoid any misunderstanding |
attach the Terms of Reference of the CCMC as issued by the DCENR. To further
assist the EPA | attach the Plan of Development consent 2002.

However, as the EPA has a representative on the committee, it should not come as a
surprise to the EPA that the agency is responsible for monitoring compliance with
Condition 2 of the Plan of Development 2002, as amended.

Plan of Development 2002, as amended in 2011 states:
Recommendations and conditions

2. Compliance with all relevant national and international statutory requirements,
regulations in force at the time for a particular location and all directions given by
the relevant nation or local competent authorities, including:

-obtaining all necessary Planning Permissions,

- obtaining a Foreshore Licence

- obtaining an IPCL Licence

I have raised the issue of the IPPC licence, P738-01 and application P738-02. The
EPA failed to respond. 0@

The EPA representative did not inform the CCMC m Eﬁbers of the status of Reg No
738-02 and the issues arising. The EPA repres%}\%@ﬁ\ve must have been fully aware of
the changes of the project and the new Co ﬁéﬁs Project and associated new
consents and yet did nothing. Q

I submit that the EPA has failed in its ggs& o ascertain and assess all issues arising
from the application for Reg No. 738 The issues arising out of the defunct IPPC
licence P738-01; and its duty to 5@%@ Compliance with all relevant national and
International statutory reqwreme@i’s

(Appendix, Terms of Referen%g,ﬁ:CMC and Plan of Development)
@

C. Summary

I submit that the EPA has failed to act appropriately on application P0738-02 prior to
making the Proposed Decision.

The EPA has not withdrawn the flawed Proposed Decision.

The EPA has failed to act in compliance with the EIA Directive and the findings of
ECJ case 50/09 as is required of an emanation of the State.

The EPA has left it's duty to have to carry out the holistic Environmental Impact
Assessment , i.e. assess the interaction of the impacts the plan/project has on the
environment, to such a late stage of the plan/project; post consent, where most of it
is either constructed or currently constructed already without any evidence of any of
the agencies, be it planning authority or departments ever having had regard to,
describe and assess the interactions of the impacts on the environment.

“environmental impact assessment” means an assessment, to
include an examination, analysis and evaluation, carried out
by the Agency in accordance with this section that shall

14
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identify, describe and assess in an appropriate manner, in

light of each individual case and in accordance with Articles

4 to 11 of Directive No. 2011/92/EU of the European Parliament
and of the Council of 13 December 2011 on the assessment

of the effects of certain public and private projects on

the environment, the direct and indirect effects of a proposed
activity on the following:

(1) human beings, flora and fauna;

(i) soil, water, air, climate and the landscape,

(7)) material assets and the cultural heritage;

(Iv) the interaction between the factors referred to in paragraphs

(@), () and (ii).

I submit that the EPA has to withdraw and invalidate the Proposed Decision.

The EPA is not in a position where it could possible make a decision on Application
Reg No P738-02 without clarifying the legal issues as described and presented
above.

The applicant has representatives on the CCMC and therefore cannot claim not to be
aware of the issues raised in my submission., neither c@gﬁthe EPA.

As there is no evidence that either ABP or the DCEI\&R?or any other agency or
department have carried out an Environmental&%éﬁct Assessment according to the
EU EIA Directive definition this requirement@?@? fall now to the EPA;

as the ONE agency who addresses the in('@?@;ﬁions of environmental impacts PRIOR
to giving consent. (,5;\0\@3\

However, consents have already be@@@fﬁ/en.

The EPA has a legal obligation to ﬁ‘ao@?ess the potential issue of substitute consent.

I submit that in the circumstancggxcand issues raised above, the application has to be

refused in the first instance. Q&Q
QO

Yours sincerely,

Monica Muller

Appendix

Correspondence DCENR

Plan of Development 2002

Terms of Reference of Consent Conditions Monitoring Committee
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Monica Muller
Rossport
Ballina
Co. Mayo
Email: monicamuller9@gmail.com
Tel 097 88011

Pat Rabbitte T.D

Minister for Communications, Energy and Natural Resource
29 — 31 Adelaide Road

Dublin 2

29/07/2012

Your letter dated 20 July 2012 in response to my letter:

Failure by DCENR the Lead agency, failure by the Minister to comply with
European law, the CCMC silently accommodating the commencement of the
Corrib gas project without an IPPC licence in place, co(gtrary to the decision of
the ECJ. @

Q°
NS
Dear Minister, S
Oﬁ

F&
Thank you for your letter dated 20 Ju gtk @2 in response to my letter dated 1
July 2012.
\0
Before I respond in detail to yoi‘ugg@etter and after having taken proper
consideration and advice of the’contents and statements expressed in your
letter, I request you to pr%gzit?@ clarification on the following points:

In the absence of the Minister for DCENR being the lead agency for the Corrib
gas project, the statutory requirements of EIA legislation, can you please tell
me who is responsible for the assessment of the interactions?

Can you please confirm that you are of the opinion that the judgements of
the ECJ have no relevance to decision making in your department, that you
are of the opinion that you have no obligations to act in accordance with the
findings of court judgement C50/09 for the intervening time before the Irish
government has properly transposed the EIA Directive into national
legislation?

Yours sincerely,
7 / ,
7 . ;
(,/// 6921/7& . "6(/( S
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Roinn Cumarsaide, Fuinnimh agus Acmhainni Naduartha 29-31 Boéthair Adelaide

Department of Communications, Energy and Natural Resources Baile Atha Cliath
Oifig an Aire 29-31 Adelaide Road
Office of the Minister Dublin 2

7’{) July, 2012

Ms. Monica Muller
Rossport

Ballina

Co. Mayo

Dear Ms. Muller,

Thank you for vour letter of 1 july, 2012 wiih regard to the implications arising from
the decision of the Court of Justice of the European Union in case C-50/09.

As I'set out for you in my letter of 5 April, 2012, the Court of Justice of the European
Union found in case C-50/09 to the effect that Ireland has:

(i) Not properly transposed article 3 of the EIA Digéctive as amended:

(ii) Excluded demolition works from the scop%&\@f Irish legislation transposing
the EIA Directive; and @v&*\

(iii)  Not ensured in instances where gﬁ? ‘@ing authorities and the EPA both
have decision making powers\@? erning a project that there would be
complete fulfilment of artic@lé\e\&?@\ 4 of the EIA Directive.

&

O
Your correspondence, as before, 5@3&@ to the third element of this finding and as |
have previously advised, the Mi ister for the Environment, Community and Local
Government is currently progreéé‘ing amending legislation in this regard. It should be
noted that the purpose of thig\‘g;oposed legislation is to amend domestic legislation in
line with the findings of €-50/09 and does not therefore focus on any individual
project.

I would also like to advise that there is no statutory “lead agency” for the Corrib Gas
Project. The developer is required to be in receipt of a number of consents in order to
construct the Corrib Gas Pipeline and the grant of these consents is the statutory remit
of a number of bodies. To date, the Corrib Gas Partners have been granted the
following permissions which were the subject of ETA:-

» An approved Plan of Development for the Corrib Gas Field Development
made pursuant to clause 6.8 of the Petroleum Lease, which was granted
pursuant to Section 13 of the Petroleum and Other Minerals Development act,
1960 (as amended).

> Consent to construct the Corrib Gas Pipeline subject to Section 40 and 40A of
the Gas Act, 1976 (as amended).

» Consent pursuant to sections 182C and 182D of the Planning and
Development Act, 2000 (as amended) issued by An Bord Pleanala.

Teileafon / Phone +353 1 678 2004 Faiftitear roimh comhfhreagras | nGaeilge
lioGhlao / LoCall 1890 44 9900 minister.rabbitte@dcenr.ie
Facs / Fax + 35316782029 www.dcenr.gov.ie
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» A Foreshore Licence granted by the Minister for the Environment, Community
and Local Government pursuant to section 3 of the Foreshore Act, 1993 (as
amended).

An Integrated Pollution Prevention Control Licence (IPPC) has also been issued by
the EPA. 1 understand that an application has been submitted by the Corrib Gas
Partners pursuant to section 88 of the Environmental Protection Act, 1992 to reflect
the developer’s modified proposals for the disposal of produced/treated water from
the Corrib development. The outcome of this application will be determined in the
context of the amended legislation and prior to the commencement of the production
phase of the development. To be clear, as I have already stated, the Corrib Gas
Partners’ application for a review of its existing IPPC Licence has no bearing on the
implementation of the findings in case C50/09, which requires an amendment to
existing domestic law to properly transpose the obligations under articies 2 to 4 of the
EIA Directive. Any decision that may be made in terms of infringement or potential
fines for Ireland, should they arise, would result only from delays in introducing such
amending legislation.

With regard to the Consent Conditions Monitoring Committee (CCMC), as you are
aware, it was established pursuant to the consents granted under the Gas and
Petroleum Acts, on 25 February, 2011. The purpose of this Committee is to assist my
Department in monitoring the implementation of t&\ conditions of these consents.
Parallel monitoring Committees have been es@\ﬁl ed and are operated by both the
Department of the Environment, Commumgﬁ@n‘\% Local Government with respect to
the conditions of the Foreshore Licence @8@&\/ Mayo County Council with respect to
the conditions attaching to the devel@ment consent issued by An Bord Pleanala.
Similarly the application by the Ce 1b "Gas Partners for a review of their existing

IPPC Licence is a matter for the@?é@and cannot properly be addressed at meetings of

the CCMC.
&

Condition 2 of the consenta@‘?é\ZS February, 2011 provides that

“The Corrib Gas Partners shall prepare management plans/procedures to
ensure that the mitigation and monitoring controls identified in the Offshore
EILS, the 2010 Offshore Supplementary Update Report, the Onshore EIS and
Additional Information are appropriately managed and implemented, such
management plans/procedures to include all matters required by these
Conditions. The Corrib Gas Partners shall not undertake any works pursuant
fo this consent until they agree the management plans/procedures with the
Department of Communications, Energy and Natural Resources (“DCENR”).

The Corrib Gas Partners shall comply with management plans and
procedures agreed with DCENR and any other plans, procedures, conditions,
directions or other obligations imposed by any relevant authority, which shall
include the Minister, pursuant to these Conditions.”
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Monica Muller
Rossport
Ballina
Co. Mayo
Email: monicamuller9@gmail.com
Tel 097 88011

Pat Rabbitte T.D
Minister for Communications, Energy and Natural Resources
Petroleum Affaires

cc.Ciaran OhObain, Principle Officer

Dublin

01/07/2012

Failure by DCENR the Lead agency, to comply v\\gth European

statutory obligation, failure by the Minister tg’‘compel the developer
to comply with European law, the CCM%si%eﬁtly accommodating the
commencement of the Corrib gas projggtdwithout an IPPC licence in

place. R
N
N
e X &
Dear Minister, A

NCY

Please take note of the attache%jzcﬁ*r\ess release by the EU Commission which I
bring to your attention as pa : Of my duty as a member of the Consent
Conditions Monitoring Co ee (CCMC) for the Corrib Gas Project. As you
well know I take my undertaking very seriously and have agreed to as part of
settling the High Court Judicial Review in the interest of all parties and project
concerned and in compliance with all the law..

I have not agreed to being appointed as a member of the CCMC only to be
forced to approve non compliance and violation of EU law and ECJ Judgement
50/09.

To my great disappointment the CCMC does not perform the function
required as out in the consents for Plan of Development Section 13 of the
Petroleum and Other Minerals Development Act, 1960 and section 40 of the
Gas Act 1976 as amended and conditions attached.

Principle Officer Ciaran OhObain assured me in his letter dated 4 May 2012:
" In this regard I would like to refer you to my letter of 10 February in
which I explained to you that the statutory responsibility for the

implementation of the relevant requirements of Corrib Gas
development vests in a number of statutory bodies and that only those
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which are the subject matter of the conditions relating to the Minister’s
consents pursuant to Section 13 of the Petroleurn and Other Minerals
Development Act, 1960 and section 40 of the Gas Act,

1976 come within the monitoring scope of the CCMC. "

Despite my best efforts to bring issues pertinent to Condition 2 to the CCMC's
attention, you have consistently failed or ignored the Recommendations and
Conditions of the Plan of Development for the Corrib Gas Project, which has
been amended in 2011 by way of approval for changes of the onshore section
of the gas pipeline route and design. The changes have been inserted into the
original POD of 2002, which has NOT been vacated.

Plan of Development for Corrib Gas Field
Recommendation and Conditions

Condition 2.: Compliance with all relevant national and
international statutory requirements and regulations in force at
the time for a particular locations and all direction given by relevant
national or local competent authorities, /nc/ud@g:

Obtaining all necessary Planning Perm/55/0n§®

Obtaining a Foreshore License S ,Z@

Obtaining an IPPC Licence ° &

Compliance with all reqwrement@@gﬁ regulations applying to offshore
petroleumn production operat/ogv? ncerning safety and environmental
protection. e e° &

Principle Officer Ciaran OhObalﬁ a§sured me in his letter dated 12 June 2012:

"On a point of c/ar//g@?@on I would like to confirm that as the statutory
authority, it is the Minister's responsibility, with the support of the
Department, to determine if the developer has complied with the law,
while the remit of the CCMC is to carry out monitoring with respect to
the implementation of the conditions of consent,”

The Minister has failed or ignored to enforce full compliance with Condition 2
of the POD, you have refused to deal with the issue of the missing IPPC
licence for the current project even though Peter has set out the issue in his
letter to you in a very simple manner prior to the recent announcement by
the EU.

You quite rightly pointed out that the IPPC licence is for operational purpose,
a fact not disputed but entirely irrelevant in the context of compliance with
EIA Directive, ECJ Judgement 50/09. Peter and my concerns about non-
compliance with condition 2 of the POD has now been proven right by the
fact that the EU Commission is taken Ireland to court over the very matter of
split decision making particularly where a project requires an IPPC licence.
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Our efforts to bring our concerns to the Minister’s and the CCMC Chairman’s
attention were consistently met with refusal to deal with any issues outside a
very limited range, set by the Chairman of the CCMC with disrespect to
Condition 4 or the appointees. The department is the Lead agency for the
Corrib gas project yet the Chairman refuses to act as lead or let the CCMC
monitor properly.

The department’s actions do not match your stated commitment to a robust
regulatory environment:

"I believe Ireland’s reputation as a lightly regulated economy is
precisely what has got us into so much trouble in the first place. We
need to repair the damage done by our "light touch” reputation. We
need to be seen as having a regulatory environment that takes
investigations seriously, proceeds with them expeditiously and
punishes wrongdoing effectively.”

When I agreed to the court settlement I did expect the Department and the
CCMC to monitor in a robust manner and ensure Congpliance with all relevant
national and international statutory requirements o@ﬁ‘d regulations in force at
the time for a particular locations and all dwggtlgn given by relevant national
or local competent authorities. é? &
o@ 5

I have great difficulty in being part oﬁa@c@mmlttee that is not carrying out the
functions for which it has been apﬁlﬁ’ced and that is now partly responsible

for the EU commission taking epf F%sf ement actions in the ECJ against Ireland,
and is responsible for soft touq\ ulation.

00
The CCMC has not taken the regulatory environment seriously. Should the
Department continue to facilitate non compliance with the Judgement
C50/09 relevant to this development, Ireland will be subjected to a fine of
19,000 per day in addition to a lump sum find. Is that what you want?

I don't and can't support.

Yours sincerely,

Monica

(V8]
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Roinn Cumarsaide, Fuinnimh agus Acmhainni Nadurtha 29-31 Bothair Adelaide

Department of Communications, Energy and Natural Resources Baile Atha Cliath
Oifig an Aire : 29-31 Adelaide Road
Office of the Minister Dublin 2

& April, 2012

lioGhlao / LoCall

Monica Muller & Peter Sweetman
Rossport South

Ballina

Co. Mayo

Re: Corrib Gas Field Development
Dear Ms. Muller and Mr. Sweetman,

I refer to your letter of 27 March, 2012 with regard to the requirements of Council
Directive 85/337/EEC on the assessment of certain public and private projects on the
environment, as amended (the EIA Directive).

The Court of Justice of the European Union found in case C-50/09 to the effect that
Ireland had: &
N

®
(1) Not properly transposed article 3 of the EIA irective as amended;
(2) Excluded demolition works from the sc@g\%\ Irish legislation transposing the
EIA Directive; and & @6
(3) Not ensured in instances where mg authorities and the EPA both had
decision making powers co a project that there would be complete
fulfilment of articles 2 to 4 0@?@ [A Directive
S
Your correspondence refers to Qéﬁam paragraphs contained in the section of the
judgment relating to the third@&lement and I would like to advise as follows in this
regard. The Minister for the Environment, Community and Local Government is
currently progressing amending legislation which would prohibit an applicant from
submitting a stand-alone environmental licence application to the Environmental
Protection Agency (EPA) in certain cases unless it is clearly established that
mandatory or sub-threshold EIA is not required in respect of the proposed activity.

To date, the Corrib Gas Partners have been granted the following permissions which
were the subject of an EIA:-

- An approved Plan of Development for the Corrib Gas Field Development
made pursuant to clause 6.8 of the Petroleum Lease, which was granted
pursuant to section 13 of the Petroleum and Other Minerals Development Act ,
1960 (as amended);

- Consent to construct the Corrib Gas Pipeline pursuant to section 40 and 40A
of the Gas Act, 1976 (as amended);

- Consent pursuant to sections 182C and 182D of the Planning and
Development Act, 2000 (as amended) issued by An Bord Pleanala

Teileafon / Phone +353 1 678 2004 Failtitear roimh comhthreagras | nGaeilge
18390 44 9900 minister.rabbitte@dcenr.ie
+ 353 1678 2029 www.dcenr.gov.ie

Facs / Fax
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An Integrated Pollution Prevention Control (IPPC) Licence has also been issued by
the EPA. I understand that an application has been submitted by the Corrib Gas
Partners for a review of this licence pursuant to section 88 of the Environmental
Protection Act, 1992 to reflect the developer’s modified proposals for the disposal of
produced/treated water from the Corrib development. The outcome of this application
will be determined in the context of the amended legislation and prior to the

commencement of the production phase of the development.

In the interim, I can confirm that the relevant consents for the construction of the
development are in place and that there are no grounds to require the cessation of

works.

Yours sincerely, |

Pat Rabbitte T.D.,
Minister for Communications, Energy and Natural Resources
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Consent Conditions Monitoring Committee
Terms of Reference

Objectives

Condition 4 of the Minister for Communications, Energy*and Natural
Resources’ consent to construct the Corrib Gas Pipeline requires that a
Consent Conditions Monitoring Committee be established by the Department
of Communications, Energy and Natural Resources (DCENR).

The purpose of this Committee is to monitor the implementation of the
conditions attaching to the Minister's consents pursuant to both Section 13 of
the Petroleum and Other Minerals Development Act, 1960 ( Corrib Plan of
Development) and Section 40 of the Gas Act, 1976 (Corrib Gas Pipeline).

Membership
Membership of the Committee will be determined by DCENR and will include
R
&
» Representatives of DCENR; A repres\e{ga?lve from DCENR shall chair
the Committee; & \o\
&
> Representatives from the Cortib @as Partners;
@c,\\ &

» One representative frorr\ﬂ?zg\‘ﬁepartment of the Environment, Heritage
and Local Government{’, OQ\\

6\
One representativ%ozﬁ%m Inland Fisheries Ireland;
C
One representative from Mayo County Council;

One representative from the Environmental Protection Agency;

One representative from Bord na Mona; and

Y Vv VWV ¥V VY

Four representatives of the local community from Kilcommon Parish,
selected in accordance with procedures to be determined by DCENR,

DCENR may co-opt additional members to the Consent Conditions Monitoring
Committee at any time.
Meetings

The Chairman shall determine the date and place of meetings. Where
practical, meetings shall be held in the North West Mayo area.
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While meetings will not be open to the public, The Consent Conditions
Monitoring Committee may consider written submissions from the wider
community as appropriate.

The Chairman may, from time to time, invite parties who are not members of
the Consent Conditions Monitoring Committee to address or take part in a
meeting of the monitoring Group.

Reports of the meetings will be drawn up by the Committee Secretariat and
may be published on the DCENR Website.

General

While the Consent Committee Monitoring Group will not be a decision-making
body, it will; have a mandate to consider and discuss inter alia:

» Monitoring data submitted to DCENR with respect to the
implementation of the conditions attaching to the Section 40 and Plan
of Development (POD)consents;

> Any issues of concern arising with respect to &chnical design/safety or
environmental activities being undertakenog? the developer pursuant to
the Section 40 and POD consent corlgitg@ns;
S A
<O
» DCENR and Developer Reports\i}é?f*{ﬁe works carried out pursuant to
the Section 40 and POD congg?;}t@onditions;
&
§)
> Reports to be produced@?f&e Developer required to be submitted to
other consent authoritié‘g&h compliance with the Section 40 and POD

consent conditions. &

N
CJO
Duration of the Consent Conditions Monitoring Group
The role of the Consent Conditions Monitoring Group will conclude once the

construction phase of the pipeline has been satisfactorily completed and prior
to the Commissioning phase of the pipeline.
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